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HOUSE BILL No. 4174

February 2, 2005, Introduced by Reps. Gonzales, Bieda, Farrah, Vagnozzi, Gleason,
Condino, Clack, Murphy and Brown and referred to the Committee on Employment
Relations, Training, and Safety.

A bill to amend 1936 (Ex Sess) PA 1, entitled
"M chi gan enpl oynent security act,"”
by anendi ng section 22 (MCL 421.22).

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 22. (a) If an enployer subject to this act transfers
subsegquent—to—June—30—1954— any of the EMPLOYEES, PAYRCLL, TRADE,
I NVENTORY, SERVI CES, OR OTHER assets of —his— THE EMPLOYER S
busi ness by any neans ot herwi se than in the ordinary course of
trade, —sueh— THE transfer —shall—be deemed— IS a "transfer of
busi ness" for —the— purposes of this section if the —commssion
AGENCY det erm nes BOTH OF THE FOLLOW NG

(1) That the transferee is an enployer subject to this act on

the transfer date, has become —se— subject TO THIS ACT as of the
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transfer date under section 4+{2y(a)— 41(2)(A), or elects to
beconme subject TO THIS ACT as of the transfer date under section
25. ——and

(2) That the transferee has acquired and used the transferor's
trade name or good will, or that the transferee has continued or
within 12 nonths after the transfer resunmed all or part of the
busi ness of the transferor either in the sane establishnment or
el sewhere

(b) Notwi thstandi ng —the—previsions—of— subsection (a), a
transfer —of—assets— to a transferee —which— THAT invol ves | ess
than —#5%- 10% of the transferor's EMPLOYEES, PAYROLL, TRADE
I NVENTORY, SERVI CES, OR OTHER assets, -shall—not—bedeened
CALCULATED AS THE SUM OF THE PERCENTAGES OF EACH OF THOSE
CATEGORI ES, 1S NOT a transfer of business unless all of the
foll ow ng occur:

(1) The —eoemmssion— AGENCY is notified of the transfer —ef
assets— by the transferor or transferee within 30 days after the
end of the quarter in which the transfer occurred.

(2) The —eomm-ssion— AGENCY receives, within 30 days after
the— I TS request, —therefor—a— witten approval by the transferor
and transferee of —a—+ating— AN EXPERI ENCE account transfer
determ ned in accordance w th —thepreovisions—of— subsection (d).

(3) In the case of a transferee who el ects under section 25 to
beconme subject as of the transfer date, the —eemmsston— AGENCY
receives the election within 30 days after the mailing of a notice
of —his— THE right to elect.

(c) Notwi thstandi ng any other provisions of this section, —f
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an— THERE | S A TRANSFER OF BUSI NESS | F BOTH OF THE FOLLON NG
CONDI TI ONS ARE MET:

(1) AN enpl oyer subject to this act transfers —subseguent—teoe
DPecenber—34—1973— any of the EMPLOYEES, PAYRCLL, TRADE,
I NVENTORY, SERVI CES, OR OTHER assets of —his— THE EMPLOYER S
busi ness, by any neans otherw se than in the ordinary course of
trade. —to—any

(2) AT THE TIME OF TRANSFER THE transferee —er—transferees
substanttalby— 1S owned, MANAGED, OPERATED, or controlled, in whole
or —wajer— part, either directly or indirectly by legally
enforceabl e means or otherwi se, by the sanme interest or interests
whi-ch—ewned—or—controlH-ed— THAT OMN, MANAGE, OPERATE, OR CONTROL
t he transferor —at—the timeof suchtranster—suchtranstershall
OR ANY OF THE EMPLOYEES, PAYROLL, TRADE, | NVENTCORY, SERVICES, OR
OTHER ASSETS OF THE TRANSFEROR FOR PURPCSES OF THI' S SUBDI VI SI ON,
CONTROL BY THE SAME | NTEREST OR | NTERESTS EXISTS IF 1 OR MORE
PERSONS, ENTI TIES, OR OTHER ORGANI ZATI ONS CONTROLLI NG THE
TRANSFEROR REMAI NS | N CONTROL OF THE TRANSFEREE OR TRANSFEREES
AFTER A TRANSFER OF BUSI NESS OR A CHANCE | N THE BUSI NESS FORM
EVI DENCE OF CONTROL BY THE SAME | NTEREST OR | NTERESTS MAY | NCLUDE,
BUT IS NOT LIMTED TO, ANY OF THE FOLLON NG CHANGES:

(1) A CHANGE FROM AN | NDI VI DUAL PROPRI ETORSHI P TO A
CORPORATI ON, PARTNERSHI P, LI M TED LI ABI LI TY COVPANY, ASSOCI ATI ON,
OR ESTATE.

(i) A CHANGE FROM A PARTNERSHI P TO AN | NDI VI DUAL
PROPRI ETORSHI P, CORPORATI ON, LI M TED LI ABI LI TY COMPANY,
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ASSCOCI ATI ON, OR ESTATE OR THE ADDI TI ON OR DELETI ON OF PARTNERS.

(iii) A CHANGE FROM A LI M TED LI ABI LI TY COMPANY TO AN | NDI VI DUAL
PROPRI ETORSHI P, PARTNERSHI P, CORPORATI ON, ASSOCI ATI ON, OR ESTATE OR
TO ANOTHER LI M TED LI ABI LI TY COVPANY.

(iv) A CHANGE FROM A CORPORATI ON TO AN | NDI VI DUAL
PROPRI ETORSHI P, PARTNERSHI P, LI M TED LI ABI LI TY COMPANY,

ASSOCI ATI ON, OR ESTATE OR TO ANOTHER CORPORATI ON.

(v) A CHANGE FROM ANY FORM TO ANOTHER FORM

(D) EXCEPT AS PROVIDED I N SUBSECTION (F), IF THERE IS A
TRANSFER OF BUSI NESS, THE UNEMPLOYMENT EXPERI ENCE ATTRI BUTABLE TO
THE TRANSFERRED BUSI NESS SHALL BE TRANSFERRED TO, AND CQOVBI NED
W TH, THE UNEMPLOYMENT EXPERI ENCE ATTRI BUTABLE TO THE EMPLOYER TO
VWH CH THE BUSI NESS | S TRANSFERRED, AS FOLLOWS:

(1) —h)H— In the case of a transfer of business, —as
deftined+n—subseetions{a)—{(b)—and{e)— the —commssion— AGENCY
shall assign the transferor's —+ating— EXPERI ENCE account, or a pro
rata part —thereef— OF THE ACCOUNT, to the transferee. The
comm-ssion— ACENCY shall make —sueh— THE assignnent as of the date
on whi ch the business —was— IS transferred or as of June 30 of the
year in which the business —was— IS transferred, whichever date is
earlier. The pro rata part of the transferor's —ratinrg— EXPERI ENCE
account to be assigned to the transferee shall be determ ned on the
basis of the percentage relationship to the nearest 1/2 of 1% —ef
THAT the insured payroll for the 4 conpleted cal endar quarters
i medi atel y —prior—to— BEFORE the date of transfer properly

all ocable to the transferred portion of the business — BEARS to

the insured payroll for the sane period allocable to the entire
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busi ness of the transferor imedi ately —prior—to— BEFORE the date
of the transfer.

(2) Wien the —eomm-sston— AGENCY transfers an enpl oyer's
rating— EXPERI ENCE account in whole or in part under this section,
it shall also transfer a proportionate share of the anmount of the
total wages and wages subject to contributions under this act paid
by the transferor and properly allocable to the —transferred
TRANSFER OF busi ness; and —sueh— THE transferred account shall be
H-able-tobecharged— CHARGEABLE for all benefit paynents based on

enpl oynment in the business or portion thereof transferred.

(3) I'n determ ning whet her the transferee —+s—a"gqualified
enployer— QUALI FI ES FOR A CONTRI BUTI ON RATE THAT | NCLUDES A
CHARCGEABLE BENEFI TS COVPONENT under section 19, the experience of
the transferred account shall be —deemed-to—be— | NCLUDED AS part of
t he experience of the transferee's —rating— EXPERI ENCE account. |f
on the date of the transfer the transferee —was—a“gquatified
enployer— QUALI FI ED FOR A CONTRI BUTI ON RATE THAT | NCLUDED A
CHARGEABLE BENEFI TS COVPONENT and the transferor —was— DI D not —&a

“guati-fied—enployer—— because of the provisions of section
19(a) (1), the transferee shall not thereby | ose —his— THE QUALI FI ED

status. —as—a—‘gqualifiedenployer—

(e) In the case of a transfer of business as defined in
subsections (a), (b), and (c) of this section, CONTRI BUTI ON RATES
ARE DETERM NED, AS FOLLOAS

(1) The rates of contributions applicable to the transferor
and transferee for THE cal endar year —subsegquent—te— AFTER the
cal endar year —eentaining— OF THE transfer —date— shall be
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respectively determned in accordance with section 19. In case of a
transfer of part of an enployer's —rating— EXPERI ENCE account under
subsection (d), the rate of contributions applicable to the
transferor and transferee shall not be changed for the portion of
the current cal endar year remaining on the transfer date. In case
of a transfer of an enployer's entire —rating— EXPERI ENCE account
under subsection (d) , ALL OF THE FOLLON NG APPLY:

(i) —a)—the— THE transferor shall have no further interest in
t he —rating— EXPERI ENCE account. ——his

(i) THE TRANSFEROR S coverage shall be term nated as of the
effective date of the transfer under section 24{(b)—andifhe
24(B).

(1ii) I'F THE TRANSFERCOR agai n becones an enpl oyer as defined in
section 41 in the sane cal endar year in which —his— coverage —has
been—thus— IS term nated, —his— THE TRANSFEROR S contribution rate
for the remai nder of the cal endar year shall be 2.7%as provided in
section 19. ——and{(b)the

(iv) THE rate of contributions applicable to the transferee
shall not be changed for the portion of the current cal endar year
remai ning on the transfer date.

(2) A transferee —er—transferees—having— THAT HAS no rate of
contributions applicable i medi ately —prtor—to— BEFORE the transfer

date — shall, beginning with the first day of the quarter in

which the transfer occurs, be assigned the sane rate of

contri buti ons —which—was—appticable— THAT APPLIED to the transferor

on the date of the transfer and a contribution rate of 2. 7% for any

portion of the cal endar year —pr+oer—to— BEFORE the first day of the
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guarter in which the transfer occurs.

(3) Where— |IF transfers of businesses simnultaneously involve
2 or nore transferors and a single transferee who has no rate of
contributions applicable i medi ately —prtor—to— BEFORE the transfer
date, —sueh— THE transferee shall be assigned a contribution rate
begi nning —wth— the first day of the quarter in which the
transfers occur based upon the —rating— EXPERI ENCE account
percentage determ ned by the transferred —+ating— EXPERI ENCE
account bal ances and the total and insured payrolls properly
allocable to the transferee as of the date on which the businesses
were transferred, or as of June 30 of the year in which the
busi nesses were transferred, whichever is earlier, and a
contribution rate of 2. 7% for any portion of the cal endar year
pr+or—to— BEFORE the first day of the quarter in which the
transfers occur. If none of the transferors was an enpl oyer
entitled to an adjusted contribution rate, then a contribution rate
of 2.7%shall apply to the transferee for the cal endar year in
whi ch the transfers occur.

(F) AN EMPLOYER SHALL NOT TRANSFER EMPLOYEES OR PAYROLL TO A
NEWY CREATED OR EXI STI NG EMPLOYER FOR THE SOLE OR PRI MARY PURPOSE
OF OBTAI NI NG OR ATTEMPTI NG TO OBTAIN A MORE FAVORABLE CONTRI BUTI ON
RATE. FAI LURE OF AN EMPLOYER TO COMPLETE A REG STRATI ON REPORT TO
DETERM NE EMPLOYER LI ABILITY UNDER THI S ACT OR FAI LURE OF AN
EMPLOYER TO PROVI DE ACCURATE AND COMPLETE | NFORVATI ON ON A
REGQ STRATI ON REPORT TO DETERM NE EMPLOYER LI ABI LI TY UNDER TH S ACT
IS PRIMA FACI E EVI DENCE OF | NTENT TO OBTAI N A CONTRI BUTI ON RATE I N
VI OLATI ON OF THI S SUBSECTI ON. AN EMPLOYER THAT VI OLATES TH S
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SUBSECTI ON | S SUBJECT TO THE PENALTI ES PROVI DED I N SECTI ON 54(B).
THE AMOUNT OF THE PENALTY OR DAMAGES FOR A VI OLATION OF THI S
SUBSECTI ON SHALL BE CALCULATED BASED ON THE GREATER OF THE AMOUNT
OF UNEMPLOYMENT TAX THE EMPLOYER ACTUALLY AVA DS OR THE AMOUNT THAT
THE EMPLOYER ATTEMPTED TO AVO D FOR 1 TAX YEAR

(G AN I NDI VI DUAL OR BUSI NESS ORGANI ZATI ON SHALL NOT ASSI ST,
ADVI SE, OR ENCOURAGE AN EMPLOYER TO TRANSFER EMPLOYEES OR PAYROLL
I'N VI OLATI ON OF SUBSECTION (F). AN I NDI VI DUAL OR BUSI NESS
ORGANI ZATI ON THAT VI OLATES THI S SUBSECTI ON | S SUBJECT TO THE
PENALTI ES | N SECTI ON 54B.

(H THE AGENCY SHALL PROMULGATE RULES TO DEFI NE THE
Cl RCUMSTANCES IN WHICH THERE IS A PRESUMPTI ON THAT A TRANSFER OF
EMPLOYEES TO ANOTHER EMPLOYER IS MADE OR ATTEMPTED W TH THE | NTENT
TO OBTAIN A LONER CONTRI BUTI ON RATE. THE RULES SHALL | NCLUDE
Cl RCUMSTANCES THAT ENCOMPASS THE PRACTI CES COMMONLY KNOWN AS " SUTA
DUVPI NG', "COWON PAYMASTER', " PAYROLLING', AND " CAPTI VE PROVI DER".
TO THE EXTENT CONSI STENT W TH STATE LAW AGENCY RULES SHALL
COORDI NATE W TH FEDERAL UNEMPLOYMENT TAX RULES TO PRESERVE THE FULL
TAX CREDI T AGAI NST THE TAX | MPOSED BY 26 USC 3301 TO 3311.

(1) THI'S SECTI ON DCES NOT REQUI RE THE TRANSFER OF AN
EXPERI ENCE ACCOUNT FROM A CLI ENT ENTITY TO El THER A TEMPORARY HELP
FI RM OR AN EMPLOYEE LEASI NG COMPANY, AS THOSE TERMS ARE DEFI NED I N
RULE R 421.190 OF THE M CH GAN ADM NI STRATI VE CODE, WHEN PAYROLL IS
TRANSFERRED | N THE NORVAL COURSE OF BUSI NESS FROM THE CLI ENT ENTI TY
TO THE TEMPORARY HELP FI RM OR TO THE EMPLOYEE LEASI NG COVPANY.

Enacting section 1. This anmendatory act does not take effect

unless all of the following bills of the 93rd Legislature are
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enacted into | aw

(a) Senate Bill
01677' 05).

(b) Senate Bill
01678’ 05) .

(c) Senate Bill
01679' 05) .

(d) Senate Bill
01680’ 05) .
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