HOUSE BILL No. 4283
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HOUSE BILL No. 4283

February 15, 2005, Introduced by Rep. Jones and referred to the Committee on Local
Government and Urban Policy.

A Dbill to amend 1956 PA 40, entitled
"The drain code of 1956,"
by amendi ng section 72 (MCL 280.72), as anmended by 1987 PA 60.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 72. (1) As soon as practicable after the filing of a
petition UNDER SECTION 71, the DRAIN conm ssioner authorized to act
on the petition, if not disqualified under section 381 to nake the
apportionnent of benefits, may appoint a board of determ nation.
conposed—oft 3 disinterested propertyowrers— |If the DRAIN
commi ssioner is disqualified or chooses not to appoint the board of
determi nation, the DRAIN comm ssioner shall immediately file a copy
of the petition with the chairperson of the county board of

conmi ssioners, together with a statenent signed by the DRAIN
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conmi ssi oner, showing that he or she is disqualified or chooses not
to act in appointing a board of determ nation. —Upen— AS SOON AS
PRACTI CABLE AFTER receiving a copy of the petition and certificate,

t he chai rperson of the county board of comm ssioners, if not

privately interested, —as—seoonr-aspracticable,— shall appoint a
board of determ nation —cenposed—of—3disinterested property—owners

and shall inmediately notify the drain comm ssioner of the nanes
and addresses of those appointed. If the chairperson of the board
of conm ssioners has a private interest in the proceedings, the
drain commttee of the county board of comm ssioners shall appoint
t he board of determ nation. —Merbers—of beards

(2) A BOARD OF DETERM NATI ON SHALL CONSI ST OF 5 | NDI VI DUALS.
AT LEAST 1 MEMBER OF A BOARD OF DETERM NATI ON SHALL BE AN ELECTED
OR APPO NTED OFFI CI AL OF A LOCAL UNIT OF GOVERNMENT, OTHER THAN A
CITY, VILLAGE, OR TOMNSH P ALL OR PART OF WHI CH I NCLUDED I N THE
DRAI NAGE DI STRI CT. EACH MEMBER OF A BOARD of determ nation shal
beresidents— MEET ALL OF THE FOLLOW NG REQUI REMENTS

(A) BE A DI SI NTERESTED PROPERTY OWNER.

(B) BE A RESIDENT of the county but not of a township, city,

or village TO BE affected by the drain. —andray-hnot—be nenbers
(© NOT BE A MEMBER of the county board of comm ssioners of

(3) If 1 of those appointed to the board of determ nation
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fails or refuses to serve, —thedrarn—ecomrssioner—shall—appoint— a
successor SHALL BE APPO NTED I N THE SAME MANNER AS THE ORI G NAL

APPQO NTEE.

(4) The per di em conpensation, mleage, and expenses of a
menber of the board of determination shall be the sanme as FOR the
county board of comm ssioners of the county. In counties where
COUNTY conmi ssioners are not paid on a per diembasis, the
conpensation, mleage, and expenses shall be fixed by the drain
conmi ssioner. The nmenbers of the board of determ nation shall not
receive nore than 1 per diemfor a day no matter how nmany separate
matters are considered on that day.

(5) Upon request, the —eeunty— drain comm ssioner shall inform
in witing the requesting state |egislator who represents —that
portion—of— the area in which the proposed drain —nwprovenrent— is
to be constructed of the nanmes and addresses of the persons
appointed to a board of determ nation

(6) 2— THE DRAI N COMW SSI ONER SHALL CALL A MEETI NG OF THE
BOARD OF DETERM NATI ON. THE MEETI NG SHALL BE HELD W THI N THE
DRAI NAGE DI STRI CT AT A CONVENI ENT PLACE. THE BQARD OF DETERM NATI ON
MEETI NG ALSO MAY BE HELD AT A PUBLIC BU LDING WTHI N A C TY,

VI LLAGE, OR TOMWNSHI P I N WHICH THE DRAIN IS TO BE LOCATED. The drain
conm ssioner shall give public notice of the time, date, and pl ace
of —the— A neeting of the board of determ nation in the nmanner

required by the open neetings act, —-Aet—No—267of the PublicAects

of—1976—as—anended—beihg—sections—15- 261 to15- 275 of the
M-chi-gan—Conpiledtaws 1976 PA 267, MCL 15.261 TO 15. 275, and by

publication in a newspaper of general circulation in the county at
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| east 10 days before the neeting. —Netiecealso—shallbe servedon
THE DRAIN COW SSI ONER SHALL d VE NOTI CE OF A MEETI NG OF THE BOARD
OF DETERM NATION TO the county clerk and —en— the clerk of each
township, city, and village in the DRAINAGE district, personally or
by registered mail, at |east 10 days before the neeting. The drain
conmm ssi oner also shall send notice, by —f+rst—elass— Fl RST- CLASS
mail, of the tinme, date, and place of —the— A neeting OF THE BOARD
OF DETERM NATI ON, to each person whose nanme appears on the | ast
city, village, or township tax assessnent roll as owning |and
W thin the —speeial—assessrent— DRAI NAGE district, at the address
shown on the roll. If an address does not appear on the roll, a
notice need not be nmailed to the person. The drain comm ssi oner
shal |l make an affidavit of the mailing and shall recite in the
affidavit that the persons to whomthe notice was nailed constitute
all of the persons whose nanmes and addresses appear upon the tax
rolls as owning land w thin the —partiecular—special—assessrent
DRAI NAGE district. The affidavit —shal—be— IS concl usi ve proof
that notice was mailed to each SUCH person to whom notice is
required to be mail ed —pursuant—te— UNDER this section. The failure
OF A PERSON to receive a notice by mail —-shalk— DCES not constitute
a jurisdictional defect invalidating a drain proceeding or tax, or
both, if notice has been sent by —fi+rst—elass— FI RST-CLASS mail as
provided in this section. Expenses of notification shall be paid by
t he drai nage district. —when—ereated-

(7) 33— At the tine and place —+ixed— STATED in the notice,
t he board of determ nation shall neet, elect a chairperson and

secretary, and proceed to determ ne the necessity of the proposed
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drain and whet her, CONSIDERI NG | TS COSTS AND BENEFI TS, the drain is
conduci ve to public health, convenience, or welfare. The board of
determination, if it considers it necessary, shall require the
county drain conm ssioner to obtain fromthe county treasurer a
st at ement showi ng the anmount of taxes and special assessnents
| evied against the land in the proposed drainage district on the
tax rolls for the i Mmediately preceding 3 years and the anount of
t he taxes and assessnments remaining unpaid. If it appears fromthe
statenent that 25% or nore of the taxes are unpaid on the | ands,
further action shall not be taken. After hearing the evidence
of fered, the board of determination shall nake its determ nation on
the necessity of the drain and whet her, CONSIDERI NG I TS COSTS AND
BENEFI TS, the drain is conducive to public health, convenience, or
wel fare. If the board of determ nation finds, by a nagjority vote of
the nenbers, that the PROPOSED drain is not necessary and conduci ve
to public health, convenience, or welfare, the board of
determ nation shall file with the DRAI N conm ssi oner an order
di smssing the petition, and a further petition for the drain shal
not be entertained within 1 year after the determnation. If the
board of determ nation, by a nmgjority vote, finds the PROPCSED
drai n —prepesed— to be necessary and conducive to the public
heal t h, convenience, or welfare, the board of determ nation shal
make an order to that effect and file the order with the DRAIN
conmi ssi oner .

(8) If the board of determ nation finds that a portion of the
construction of the proposed drain is necessary for the protection

of the public health in 1 or nore cities, villages, —anrd— OR
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townshi ps, the order shall set forth —thedetermnation—givingthe
nares—oef—the— THAT FI NDI NG AND | DENTI FY THOSE nuni ci pal i ti es.

recetvingbenetit—for—health— |If the board of determ nation
determnes— FINDS that the whole cost, except that to be |evied
agai nst state or county highways for highway benefits, is necessary
for the public health IN1 OR MORE CITIES, VILLAGES, OR TOANSH PS,
the cost shall be |evied agai nst thetoewaships—vitlages,—and
c-ties— THOSE MUNICI PALITIES at large, and it —shal— | S not —be

necessary, in a subsequent order or notice, to describe or refer to

land included in or conprising the drainage district. —Upen+fiting

ra-n—eomm-sstoner—wth-n—310—days—ef—+it+Hng— | F THE DRAI NAGE
BOARD FI NDS THAT ALL OR A PORTI ON OF THE COST OF CONSTRUCTION IS

NECESSARY FOR THE PROTECTI ON OF PUBLI C HEALTH IN 1 OR MORE

MUNI Cl PALI TIES, WTH N 10 DAYS AFTER THE DRAI NAGE BOARD FI LES THE
ORDER OF DETERM NATI ON, THE DRAI N COWM SSI ONER shal |l notify each
SUCH muni ci pality BY REG STERED MAIL that it is liable to pay a

percent of the cost of construction of the drain by reason of

benefits at large for public health. —Fhe-governingbody—oefthe
tewnship—eity—or—vitHage—within— WTH N 20 days after receipt of

the— SUCH notification, —byfregisteredmail—fromthedrain
comm-ssioener—— THE GOVERNI NG BODY OF A MUNI Cl PALI TY may appeal the

order of the board of determ nation to the —prebate— CIRCU T court

havi-rg—furtsdietion—+n— FOR the county. —Awhich-thetownship—

eHy—oer—vi-Hage+stoeecated—Upen— WTH N 20 DAYS AFTER recei pt of
the order of the board of determination, —anrd— OR if an appeal has

nret— been taken by a nunicipality to the —prebate— CIRCU T court,
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UPON TERM NATI ON OF THE APPEAL PROCEEDI NGS, the DRAI N comm ssi oner
—after—20-days— shall nake his or her first order of
determination in witing, giving the name or nunber of the drainage
di strict —Fhe—ecorm-sstoner—shall—establ-sh— AND t he commencenent,
route, termnus, and type of construction of the drain. —a——copy—of
whi-eh— WTH N 15 DAYS AFTER MAKI NG THE order, —he—er—she— THE DRAIN
COW SSI ONER shal | fil e —wthin15—days— A COPY OF THE ORDER in
his or her office. +—anappealistakentothe probate court—bya
mup-eipab-ty—the—ecomm-ssioner—shal—fil e his—orherfHirst—order—of
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