HOUSE BILL No. 4444
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HOUSE BILL No. 4444

March 3, 2005, Introduced by Rep. Pavlov and referred to the Committee on Natural
Resources, Great Lakes, Land Use, and Environment.

A bill to anmend 1994 PA 451, entitled
"Nat ural resources and environnmental protection act,"”
by amendi ng sections 9105 and 9106 (MCL 324.9105 and 324.9106), as
anmended by 2000 PA 504, and by addi ng sections 9106a and 9115a.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 9105. (1) Subject to SECTI ON 9106A AND subsection (6), a
county is responsible for the adm ni stration and enforcenment of
this part and the rul es promnul gated under this part throughout the
county except as foll ows:

(a) Wthin a nunicipality that has assunmed the responsibility
for soil erosion and sedinentation control under section 9106.

(b) Wth regard to earth changes of authorized public
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agenci es.

(2) Subject to subsection (3), the county board of
conmm ssi oners of each county, by resolution, shall designate a
county agency, or a conservation district upon the concurrence of
t he conservation district, as the county enforcing agency
responsi ble for adm nistration and enforcenent of this part and the
rul es pronul gated under this part in the name of the county. The
resolution may set forth a schedule of fees for inspections, plan
reviews, and permts and nmay set forth other matters relating to
the adm ni strati on and enforcenent of the county programand this
part and the rul es promnul gated under this part.

(3) Inlieu of or in addition to a resolution provided for in
subsection (2), the county board of conm ssioners of a county may
provi de by ordi nance for soil erosion and sedi nentation control in
the county. An ordi nance adopted under this subsection nmay be nore
restrictive than, but shall not make | awful that which is unlawf ul
under, this part and the rules promrul gated under this part. If an
ordi nance adopted under this subsection is nore restrictive than
this part and the rules pronulgated under this part, the county
enforcing agency shall notify a person receiving a permt under the
ordi nance that the ordinance is nore restrictive than this part and
the rules promul gated under this part. The ordi nance shal
i ncorporate by reference the rules pronul gated under this part that
do not conflict with a nore restrictive ordinance and may set forth
such other matters as the county board of conmm ssioners considers
necessary or desirable. The ordi nance may provide penalties for a

viol ation of the ordi nance that are consistent with section 9121
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(4) A copy of a resolution or ordinance adopted under this
section and all subsequent anendnents to the resol ution or
ordi nance shall be forwarded to the departnent for the departnent's

review and approval. The departnent shall forward a copy to the

conservation district for that county for review and coment. —Net

Fater—than—becenber—31—2001—thedepartrent—shal-prepare—and

(5) Two or nore counties nmay provide for joint enforcenent and
adm nistration of this part and the rules promul gated under this
part by entering into an interlocal agreement pursuant to the urban
cooperation act of 1967, 1967 (Ex Sess) PA 7, MCL 124.501 to
124.512.

(6) Lt hi : I ¥ . I C 4 I

I lded_t hi I on—t4 I L I

the— THE departnment shall conduct a review of a county's program
every 5 years. The review shall be conducted at |east 6 nonths

before the expiration of each succeedi ng 5-year period. The
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departnent shall approve a county's programif all of the follow ng
conditions are net:

(a) The county has passed a resolution or enacted an ordi nance
as provided in this section.

(b) The individuals with decision-making authority who are
responsi bl e for adm nistering the county program have current
certificates of training under section 9123.

(c) The county has effectively adm ni stered and enforced the
county programin the past 5 years or has inplenmented changes in
its admnistration or enforcenent procedures that the departnent
determines will result in the county effectively adm nistering and
enforcing the county program In determ ning whether the county has
met the requirenent of this subdivision, the departnent shal
consider all of the follow ng:

(1) Whether a nechanismis in place to provide funding to
adm ni ster the county's program

(ii)) Whether the county has conducted adequate inspections to
assure mnimzation of soil erosion and off-site sedi nentation.

(1it) The effectiveness of the county's past conpliance and
enforcenment efforts.

(iv) The adequacy and effectiveness of the applications and
soi|l erosion and sedi nmentation control plans being accepted by the
county.

(v) The adequacy and effectiveness of the permts issued by
the county and the inspections being perfornmed by the county.

(vi) The conditions at construction sites under the

jurisdiction of the county as docunented by depart nent al
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i nspecti ons.

(7) Followi ng a review under subsection (6), the departnent
shall notify the county of the results of its review and whet her
t he departnent proposes to approve or disapprove the county's
program Wthin 30 days of receipt of the notice under this
subsection, a county may request and the departnent shall hold an
informal neeting to discuss the review and the proposed action by
t he departnent.

(8) Followi ng the neeting under subsection (7), if requested,
and consideration of the review under subsection (6), if the
depart ment does not approve a county's program the departnent
shall enter an order, stipulation, or consent agreenent under
section 9112(2) placing the county on probation. In addition, at
any tinme that the departnent determ nes that a county that was
previ ously approved by the departnent under subsection (6) is not
satisfactorily adm nistering and enforcing the county's program
t he departnment shall enter into an order, stipulation, or consent
agreenent under section 9112(2) placing the county on probation.
During the 6-nmonth period after a county is placed on probation,

t he departnment shall consult with the county on how the county
could change its admnistration of the county programin a manner
that would result in its approval.

(9) Wthin 6 nonths after a county has been placed on
probati on under subsection (8), the county may notify the
departnment that it intends to hire a consultant to adm nister the

county's program If, within 60 days after notifying the

departnent, the county hires a consultant that is acceptable to the
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departnent, then within 1 year after the county hires the

consul tant, the departnent shall conduct a review of the county's
programto determ ne whether or not the county program can be
approved.

(10) If any of the follow ng occur, the department shall hire
a consultant to adm nister the county's program

(a) The county does not notify the departnent of its intent to
hire a consul tant under subsection (9).

(b) The county does not hire a consultant that is acceptable
to the departnment within 60 days after notifying the departnent of
its intent to hire a consultant under subsection (9).

(c) The county remains unapproved foll ow ng the departnent's
revi ew under subsection (9).

(11) Upon hiring a consultant under subsection (10), the
departnment may establish a schedule of fees for inspections, review
of soil erosion and sedinentation control plans, and permts for
the county's programthat will provide sufficient revenues to pay
for the cost of the contract with the consultant, or the departnent
may bill the county for the cost of the contract with the
consultant. As used in this subsection, "cost of the contract”
nmeans the actual cost of a contract with a consultant plus the
docunented costs to the departnent in adm nistering the contract,
but not to exceed 10% of the actual cost of the contract.

(12) At any time that a county is on probation as provided for
in this section, the county may request the departnent to conduct a
review of the county's program |f, upon such review, the county

has i npl enented appropriate changes to the county's program the
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departnent shall approve the county's program |f the departnent
approves a county's program under this subsection, the departnment
shall rescind its order, stipulation, or consent agreenent that
pl aced the county on probation.

Sec. 9106. (1) Subject to SECTI ON 9106A AND subsection (3), a
muni ci pality by ordi nance may provide for soil erosion and
sedi mentation control on public and private earth changes wthin
its boundaries except that a township ordi nance shall not be
applicable within a village that has in effect such an ordi nance.
An ordi nance may be nore restrictive than, but shall not nake
awful that which is unlawful under, this part and the rules
promul gated under this part. If an ordi nance adopted under this
section is nore restrictive than this part and the rules
promul gated under this part, the nunicipal enforcing agency shal
notify a person receiving a permt under the ordinance that the
ordinance is nore restrictive than this part and the rules
promul gated under this part. The ordi nance shall incorporate by
reference the rules pronul gated under this part that do not
conflict with a nore restrictive ordinance, shall designate a
muni ci pal enforcing agency responsi ble for adm nistrati on and
enforcenent of the ordinance, and may set forth such other matters
as the legislative body considers necessary or desirable. The
ordi nance shall be applicable and shall be enforced with regard to
all private and public earth changes within the nunicipality except
earth changes by an authorized public agency. The nmunicipality may
consult with a conservation district for assistance or advice in

the preparation of the ordi nance. The ordi nance nmay provi de
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penalties for a violation of the ordinance that are consistent with
section 9121.

(2) An ordinance related to soil erosion and sedi nmentation
control that is not approved by the departnent as conformng to the
m ni mum requi renents of this part and the rul es promul gated under
this part has no force or effect. A nunicipality shall submt a
copy of its proposed ordi nance or of a proposed amendnent to its
ordi nance to the departnent for approval before adoption. The
departnent shall forward a copy to the county enforcing agency of
the county in which the nunicipality is |ocated and the appropriate
conservation district for review and comment. Wthin 90 days after
the departnent receives an existing ordi nance, proposed ordi nance,
or anmendnent, the departnent shall notify the clerk of the
muni cipality of its approval or disapproval along with
recommendations for revision if the ordi nance, proposed ordi nance,
or anmendnent does not conformto the mninmumrequirements of this
part or the rules pronul gated under this part. If the departnent
does not notify the clerk of the local unit within the 90-day
period, the ordi nance, proposed ordi nance, or amendment shall be
considered to have been approved by the departnent.

(3} —Alter—a—date—determ-ned—by—a schedule—establi-shed—by—the
departrent—but—nottater than3—vyears—alter the elfecttve date of
the anendatory act that added this subsection, a A nunicipality
shal | not adm nister and enforce this part or the rules pronul gated
under this part or a |local ordinance unless the departnent has
approved the nunicipality. An approval under this section is valid

for 5 years, after which the departnent shall review the
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muni cipality for reapproval. At |least 6 nonths before the

expi ration of each succeedi ng 5-year approval period, the
departnent shall conplete a review of the nunicipality for
reapproval . The departnent shall approve a municipality if all of
the following conditions are net:

(a) The municipality has enacted an ordi nance as provided in
this section that is at |east as restrictive as this part and the
rul es pronul gated under this part.

(b) The individuals wth decision-nmaking authority who are
responsi ble for admnistering the soil erosion and sedi nentation
control programfor the nunicipality have current certificates of
trai ni ng under section 9123.

(c) The municipality has submtted evidence of its ability to
effectively adm nister and enforce a soil erosion and sedi nentation
control program In determ ning whether the nunicipality has net
the requirements of this subdivision, the departnment shall consider
all of the follow ng:

(1) Whether a nechanismis in place to provide funding to
adm nister the nunicipality's soil erosion and sedinentation
control program

(1i)) The adequacy of the docunents proposed for use by the
muni ci pality including, but not limted to, application fornms, soi
erosi on and sedi nmentation control plan requirenents, permt fornms,
and i nspection reports.

(iit) I'f the municipality has previously adm nistered a soi
erosion and sedi nmentation control program whether the nunicipality

effectively adm nistered and enforced the programin the past or
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has i npl enented changes in its adm nistration or enforcenent
procedures that the departnment determines will result in the
muni cipality effectively adm nistering and enforcing a soil erosion
and sedi nmentation control programin conpliance with this part and
the rules promul gated under this part. In determ ning whether the
muni cipality has net the requirenment of this subparagraph, the
departnent shall consider all of the follow ng:

(A) Wiether the municipality has had adequate funding to
adm nister the nunicipality's soil erosion and sedinentation
control program

(B) Whether the municipality has conducted adequate
i nspections to assure mnimzation of soil erosion and off-site
sedi nent ati on.

(C The effectiveness of the nunicipality's past conpliance
and enforcenent efforts.

(D) The adequacy and effectiveness of the applications and
soil erosion and sedi nmentation control plans being accepted by the
muni ci pality.

(E) The adequacy and effectiveness of the permts issued by
the nmunicipality and the inspections being perforned by the
muni ci pality.

(F) The conditions at construction sites under the
jurisdiction of the municipality as docunented by departnental
i nspecti ons.

(4) If the departnent determines that a nunicipality is not
approved under subsection (3) or that a nunicipality that was

previ ously approved under subsection (3) is not satisfactorily
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adm ni stering and enforcing this part and the rul es promnul gated
under this part, the departnent shall enter an order, stipulation,
or consent agreenent under section 9112(2) denying the nunicipality
authority or revoking the nunicipality's authority to adm nister a
soi|l erosion and sedi nentation control program Upon entry of this
order, stipulation, or consent agreenent, the county program for
the county in which the nunicipality is | ocated beconmes operative
within the nunicipality.

(5 A municipality that elects to rescind its ordi nance shal
notify the departnent. Upon rescission of its ordi nance, the county
program for the county in which the municipality is |ocated becones
operative within the nmunicipality.

(6) Amunicipality that rescinds its ordinance or is not
approved by the departnment to adm nister the programshall retain
jurisdiction over projects under permt at that tinme. The
muni cipality shall retain jurisdiction until the projects are
conpl eted and stabilized or the county agrees to assune
jurisdiction over the permtted earth changes.

SEC. 9106A. (1) A COUNTY ENFORCI NG AGENCY OR MUNI Cl PAL
ENFORCI NG AGENCY SHALL | SSUE A GENERAL PERM T FOR A RESI DENTI AL
PRQIECT WTHI N I TS JURI SDI CTI ON TO A RESI DENTI AL PROPERTY OWNER WHO
W SHES TO ENGAGE | N ROUTI NE MAI NTENANCE ACTI VI TIES ON A PREVI QUSLY
PERM TTED SEAVWALL OR SI M LAR STRUCTURE.

(2) A GENERAL PERM T SHALL BE | SSUED UNDER SUBSECTI ON (1) UPON
THE SUBM SSI ON OF A FORM DEVELOPED BY THE COUNTY ENFORCI NG AGENCY
OR MUNI CI PAL ENFORCI NG AGENCY W TH JURI SDI CTI ON OVER THE PROPOSED
PRQIECT. THE FORM SHALL CONTAI N THE FOLLOW NG | NFORMATI ON:
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LI KELY DATES OF THE PROPOSED WORK.

LOCATI ON OF EXI STI NG STRUCTURES.

A GENERAL DESCRI PTI ON OF THE TYPE OF WORK TO BE COVPLETED.
A COUNTY ENFORCI NG AGENCY OR MUNI CI PAL ENFORCI NG AGENCY

MAY CHARGE A FEE, NOT TO EXCEED THE ADM NI STRATI VE COSTS TO THE
AGENCY, FOR A GENERAL PERM T UNDER THI S SECTI ON.

SEC. 9115A. A RESI DENTI AL PROPERTY OWNER WHO CAUSES THE
FOLLOW NG ACTI VI TIES TO BE CONDUCTED ON HI' S OR HER | NDI VI DUAL
RESI DENTI AL PROPERTY IS NOT REQUI RED TO GBTAIN A PERM T UNDER THI S

PART:
(A
(B)
(O
(D)
(E)

GARDENI NG

LANDSCAPI NG,

HOUSEHOLD NMAI NTENANCE.

FENCI NG

PREVENTATI VE MEASURES USED TO STABI LI ZE SO LS.
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