HOUSE BILL No. 4846
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HOUSE BILL No. 4846

May 31, 2005, Introduced by Reps. Condino, Lipsey, Alma Smith, Bieda, Gleason, Kolb,
Donigan, Miller, Plakas, Vagnozzi, Cushingberry, Gonzales, Meisner and Anderson and
referred to the Committee on Insurance.

A bill to anmend 1956 PA 218, entitled
"The insurance code of 1956,"
by amendi ng sections 3009, 3103, 3116, 3135, and 3177 (MCL
500. 3009, 500.3103, 500.3116, 500.3135, and 500.3177), section 3009
as anended by 1988 PA 43, section 3103 as anended by 1986 PA 173,
section 3135 as anended by 2002 PA 697, and section 3177 as anended
by 1984 PA 426.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 3009. (1) An autonpbile liability or notor vehicle
l[iability policy insuring against loss resulting fromliability
i mposed by | aw for property damage, bodily injury, or death
suffered by any person arising out of the ownership, OPERATION,
mai nt enance, or use of a notor vehicle shall not be delivered or
issued for delivery in this state with respect to any notor vehicle

regi stered or principally garaged in this state unless the
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l[iability coverage is subject to a limt, exclusive of interest and
costs, of not |ess than $20, 000. 00 because of bodily injury to or
death of 1 person in any 1 accident, and subject to that limt for
1 person, to alimt of not |ess than $40, 000. 00 because of bodily
injury to or death of 2 or nore persons in any 1 accident, and to a
[imt of not |less than $10, 000. 00 because of injury to or
destruction of property of others in any accident.

(2) If authorized by the insured, autonobile liability or
notor vehicle liability coverage may be excluded when a vehicle is
operated by a nanmed person. —Sdeh— TH S excl usion —shalH— 1S not be
valid unless the followng notice is on the face of the policy or
the declaration page or certificate of the policy and on the
certificate of insurance:

"War ni ng—when a nanmed excl uded person operates a vehicle al
liability coverage is void—no one is insured. Omers of the vehicle
and others legally responsible for the acts of the naned excl uded
person remain fully personally liable."

(3) If an insurer del etes coverages from an autonobil e
i nsurance policy pursuant to section 3101, the insurer shall send
docunent ary evidence of the deletion to the insured.

Sec. 3103. (1) An owner or registrant of a notorcycle shal
provi de security against loss resulting fromliability inposed by
| aw for property danage, bodily injury, or death suffered by a
person arising out of the ownership, OPERATION, naintenance, or use
of that notorcycle. The security shall conformw th the
requi renents of section 3009(1).

(2) Each insurer transacting insurance in this state —whiech

01848' 05 DKH



© 00 N o o0~ W N P

N N N N N N NN R P P P R R R R P
N~ o o M WN P O © 0N OO0~ WDN P O

THAT affords coverage for a notorcycle as described in subsection
(1) also shall offer, to an owner or registrant of a notorcycle,
security for the paynent of first-party nedical benefits only, in
i ncrenents of $5, 000.00, payable in the event the owner or
registrant is involved in a notorcycle accident. An insurer
providing first-party medical benefits may offer, at appropriate
prem umrates, deductibles, provisions for the coordination of

t hese benefits, and provisions for the subtraction of other
benefits provided or required to be provided under the |aws of any
state or the federal government, subject to the prior approval of
t he conmi ssioner. These deducti bl es and provisions shall apply only
to benefits payable to the person naned in the policy, the spouse
of the insured, and any relative of either domiciled in the sane
househol d.

Sec. 3116. (1) A subtraction from personal protection
i nsurance benefits shall not be nmade because of the value of a
claimin tort based on the sane accidental bodily injury.

(2) A subtraction fromor reinbursenent for persona
protection insurance benefits paid or payabl e under this chapter
shall be made only if recovery is realized upon a tort claim
arising froman accident occurring outside this state, a tort claim
brought within this state against the owner or operator of a notor
vehicle with respect to which the security required by section 3101
3)—and{4)— was not in effect, or a tort claimbrought within this
state based on intentionally caused harmto persons or property,
and shall be nade only to the extent that the recovery realized by

the claimant is for damages for which the claimant has received or
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woul d ot herwi se be entitled to receive personal protection
i nsurance benefits. A subtraction shall be nade only to the extent
of the recovery, exclusive of reasonable attorneys' fees and ot her
reasonabl e expenses incurred in effecting the recovery. If persona
protection insurance benefits have al ready been received, the
claimant shall repay to the insurers out of the recovery a sum
equal to the benefits received, but not nore than the recovery
excl usive of reasonable attorneys' fees and other reasonabl e
expenses incurred in effecting the recovery. The insurer shall have
a lien on the recovery to this extent. A recovery by an injured
person or his or her estate for |loss suffered by the person shal
not be subtracted in calculating benefits due a dependent after the
death and a recovery by a dependent for |oss suffered by the
dependent after the death shall not be subtracted in cal cul ating
benefits due the injured person.

(3) A personal protection insurer with a right of
rei mbursenent under subsection (1), if suffering | oss from
inability to collect reinbursenent out of a paynment received by a
claimant upon a tort claimis entitled to indemity froma person
who, with notice of the insurer's interest, made the paynent to the
cl ai mant wit hout making the claimnt and the insurer joint payees
as their interests nay appear or w thout obtaining the insurer's
consent to a different method of payment.

(4) A subtraction or reinbursenent shall not be due the
claimant's insurer fromthat portion of any recovery to the extent
that recovery is realized for noneconomc |oss as provided in

section 3135(1) and —{2X{b)}— (3)(B) or for allowable expenses, work
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| oss, and survivor's |loss as defined in sections 3107 to 3110 in
excess of the anount recovered by the clainmant fromhis or her
i nsurer.

Sec. 3135. (1) A person remains subject to tort liability for
noneconom ¢ | oss caused by his or her ownership, OPERATION,
mai nt enance, or use of a notor vehicle only if the injured person
has suffered death, serious inpairnment of body function, or
per manent serious disfigurenent.

(2) For a cause of action for damages pursuant to subsection
(1):

(A I'F THE CAUSE OF ACTI ON FOR DAMAGES WAS filed on or after
July 26, 1996 BUT BEFORE JULY 1, 2005, all of the follow ng apply:

(i) —a)— The issues of whether an injured person has suffered
serious inpairnent of body function or pernmanent serious
di sfigurenent are questions of law for the court if the court finds
either of the foll ow ng:

(A) —H— There is no factual dispute concerning the nature and
extent of the person's injuries.

(B) —H— There is a factual dispute concerning the nature and
extent of the person's injuries, but the dispute is not material to
the determ nation as to whether the person has suffered a serious
i mpai rment of body function or permanent serious disfigurenent.
However, for a closed-head injury, a question of fact for the jury
is created if a licensed allopathic or osteopathic physician who
regul arly di agnoses or treats closed-head injuries testifies under
oath that there may be a serious neurol ogical injury.

(i) —b)— Damages shall be assessed on the basis of
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conparative fault, except that damages shall not be assessed in
favor of a party who is nore than 50% at fault.

(1i1) —e)— Damages shall not be assessed in favor of a party
who was operating his or her own vehicle at the time the injury
occurred and did not have in effect for that notor vehicle the
security required by section 3101 at the time the injury occurred.

(B) I'F THE CAUSE OF ACTI ON FOR DAMAGES WAS FI LED ON OR AFTER
JULY 1, 2005, ALL OF THE FOLLOWN NG APPLY:

(1) THE | SSUES OF WHETHER AN | NJURED PERSON HAS SUFFERED
SERI QUS | MPAI RVENT COF BCODY FUNCTI ON OR PERMANENT SERI QUS
DI SFI GUREMENT ARE QUESTI ONS OF FACT UNLESS THERE | S NO GENUI NE
| SSUE AS TO ANY MATERI AL FACT CONCERNI NG THE NATURE, EXTENT, AND
EFFECT OF THE PERSON S | NJURI ES OR | MPAI RVENTS. |F THERE IS NO
GENUI NE | SSUE AS TO ANY MATERI AL FACT CONCERNI NG THE NATURE,

EXTENT, AND EFFECT OF THE PERSON S | NJURI ES OR | MPAl RVENTS, THE

| SSUES OF WHETHER AN | NJURED PERSON HAS SUFFERED SERI QUS | MPAI RVENT
OF BODY FUNCTI ON OR PERMANENT SERI OUS DI SFI GUREMENT ARE QUESTI ONS
OF LAW FOR THE COURT.

(i) NONECONOM C DAMAGES SHALL BE ASSESSED ON THE BASI S OF
COMPARATI VE FAULT, EXCEPT THAT NONECONOM C DAMAGES SHALL NOT BE
ASSESSED | N FAVOR OF A PLAI NTI FF WHO | S MORE THAN 50% AT FAULT OR
REDUCED I N FAVOR OF A DEFENDANT WHO IS MORE THAN 50% AT FAULT.

(1if) NONECONOM C DAMAGES SHALL NOT BE ASSESSED I N FAVOR OF A
PARTY WHO WAS OPERATI NG A MOTOR VEHI CLE TI TLED OR REG STERED I N THE
NAVE OF THAT PARTY AT THE TIME THE | NJURY OCCURRED | F THERE WAS NOT
I N EFFECT FOR THAT MOTOR VEHI CLE THE SECURI TY REQUI RED BY SECTI ON
3101 AT THE TI ME THE | NJURY OCCURRED.
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(3) Notwithstandi ng any other provision of law, tort liability
arising fromthe ownershi p, OPERATI ON, mai ntenance, or use within
this state of a notor vehicle with respect to which the security
required by section 3101 was in effect is abolished except as to:

(a) —+ntentionallby— ALL DAMAGES ARI SI NG OQUT OF | NTENTI ONALLY
caused harmto persons or property WTHOUT REGARD TO ANY TORT
I MVUNI TY FOR ECONOM C OR NONECONOM C LOSS THAT WOULD OTHERW SE BE
AVAI LABLE UNDER THI S ACT. Even though a person knows that harmto
persons or property is substantially certain to be caused by his or
her act or om ssion, the person does not cause or suffer that harm
intentionally if he or she acts or refrains fromacting for the
purpose of averting injury to any person, including hinself or
hersel f, or for the purpose of averting damage to tangi bl e
property.

(b) Damages for noneconomc loss as provided and limted in

subsections (1) and (2).

DANMAGES FOR ECONOM C LOSS AND LOSS OF EARNI NG CAPACI TY THAT ARE NOT
COVPENSABLE BY SECTI ONS 3107 TO 3110. The party |iable for damages
is entitled to an exenption reducing his or her liability by the
anount of taxes that woul d have been payabl e on account of incone
the injured person woul d have received if he or she had not been
i nj ured.

(d) Damages for economic |oss by a nonresident in excess of

t he personal protection insurance benefits provi ded under section
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3163(4). Damages under this subdivision are not recoverable to the
extent that benefits covering the sane | oss are available from

ot her sources, regardless of the nature or number of benefit
sources avail abl e and regardl ess of the nature or formof the
benefits.

(e) Damages up to $500.00 to notor vehicles, to the extent
t hat the danmages are not covered by insurance. An action for
damages pursuant to this subdivision shall be conducted in
conpliance with subsection (4).

(4) In an action for danages pursuant to subsection (3)(e):

(a) Damages shall be assessed on the basis of conparative
fault, except that damages shall not be assessed in favor of a
party who is nore than 50% at fault.

(b) Liability shall not be a conponent of residual liability,
as prescribed in section 3131, for which nmai ntenance of security is
required by this act.

(5) Actions under subsection (3)(e) shall be commenced,
whenever legally possible, in the small clains division of the
district court or the municipal court. If the defendant or
plaintiff renoves the action to a higher court and does not
prevail, the judge nay assess costs.

(6) A decision of a court made pursuant to subsection (3)(e)
is not res judicata in any proceeding to determ ne any ot her
liability arising fromthe sane circunstances as gave rise to the
action brought pursuant to subsection (3)(e).

(7) As used in this section, "serious inpairment of body

function" neans an objectively manifested I NJURY OR inpairnment —ef
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I NVOLVI NG an i nportant body function that affects —the-persoen-—s
general—abitytotead-hisorher—noermaltife— OR AFFECTED THE
PERSON S LI FE IN A MANNER, AND FOR A TI ME, THAT WAS NOTI' CLEARLY

FRI VOLQUS. THE CHANGES MADE | N THI S SUBSECTI ON BY THE AMENDATORY
ACT THAT ADDED THI S SENTENCE APPLY TO ANY CASE PENDI NG ON, OR FI LED
ON OR AFTER, JULY 22, 2004.

Sec. 3177. (1) An insurer obligated to pay personal protection
i nsurance benefits for accidental bodily injury to a person arising
out of the ownership, OPERATION, nmi ntenance, or use of an
uni nsured notor vehicle as a notor vehicle may recover —suech
benefits paid and appropriate |oss adjustnent costs incurred from
the owner or registrant of the uninsured notor vehicle or fromhis
or her estate. Failure of —sueh—a— THE person to make paynent
wi thin 30 days after judgnent is a ground for suspension or
revocation of his or her notor vehicle registration and |icense as
defined in section 25 of the M chigan vehicle code, —-Act—No—300o0f

Bl e . . I | chi
Conpied—taws— 1949 PA 300, MCL 257.25. An uninsured notor vehicle
for the purpose of this section is a notor vehicle with respect to
whi ch THE security —+s— required by sections 3101 and 3102 is not
in effect at the tinme of the accident.

(2) The motor vehicle registration and |license shall not be
suspended or revoked and the notor vehicle registration and |icense
shall be restored if the debtor enters into a witten agreenent
with the secretary of state permtting the paynment of the judgnent
ininstallments, if the paynent of any installnents is not in

def aul t.
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(3) The secretary of state upon receipt of a certified
abstract of court record of a judgnent or notice fromthe insurer
of an acknow edgnent of debt shall notify the owner or registrant
of an uninsured vehicle of the provisions of subsection (1) at that
person's |l ast recorded address with the secretary of state and
SHALL informthat person of the right to enter into a witten
agreement with the secretary of state for the paynent of the
j udgnent or debt in installnents.

Enacting section 1. The changes nmade in section 3135(7) of the
i nsurance code of 1956, 1956 PA 218, MCL 500. 3135, by this
anendatory act are curative and intended to correct the
m sinterpretation of existing law and | egislative intent that
occurred in the Mchigan suprene court decision in Kreiner v

Fi scher and Straub v Collette and Heil -Wlie, 471 Mch 109 (2004);

683 NW2d 611
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