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HOUSE BILL No. 4940

June 15, 2005, Introduced by Rep. Gaffney and referred to the Committee on Insurance.

A bill to anend 1956 PA 218, entitled

"The i nsurance code of 1956,"

by amendi ng section 3135 (MCL 500.3135), as anended by 2002 PA 697.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 3135. (1) A person remains subject to tort liability for
noneconom ¢ | oss caused by his or her ownership, naintenance, or
use of a notor vehicle only if the injured person has suffered
deat h, serious inpairnment of body function, or pernmanent serious
di sfigurenent.

(2) For a cause of action for damages pursuant to subsection
(1) filed on or after July 26, 1996, all of the foll ow ng apply:

(a) The issues of whether an injured person has suffered

serious inpairnent of body function or pernmanent serious

di sfigurenent are questions of law for the court if the court finds

ei ther of the foll ow ng:
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(i) There is no factual dispute concerning the nature and
extent of the person's injuries.

(ii)) There is a factual dispute concerning the nature and
extent of the person's injuries, but the dispute is not material to
the determ nation as to whether the person has suffered a serious
i npai rment of body function or permanent serious disfigurenent.
However, for a closed-head injury, a question of fact for the jury
is created if a licensed allopathic or osteopathic physician who
regul arly di agnoses or treats closed-head injuries testifies under
oath that there may be a serious neurol ogical injury.

(b) Damages shall be assessed on the basis of conparative
fault, except that damages shall not be assessed in favor of a
party who is nore than 50% at fault.

(c) Damages shall not be assessed in favor of a party who was
operating his or her own vehicle at the tine the injury occurred
and did not have in effect for that notor vehicle the security
required by section 3101 at the time the injury occurred.

(3) Notwi thstandi ng any other provision of law, tort liability
arising fromthe ownership, maintenance, or use within this state
of a notor vehicle with respect to which the security required by
section 3101 was in effect is abolished except as to:

(a) Intentionally caused harmto persons or property. Even
t hough a person knows that harmto persons or property is
substantially certain to be caused by his or her act or om ssion
t he person does not cause or suffer that harmintentionally if he
or she acts or refrains fromacting for the purpose of averting

injury to any person, including hinself or herself, or for the
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purpose of averting damage to tangi bl e property.

(b) Damages for noneconomc |loss as provided and limted in
subsections (1) and (2).

(c) Damages for allowabl e expenses, work | oss, and survivor's
| oss as defined in sections 3107 to 3110 in excess of the daily,
monthly, and 3-year limtations contained in those sections. The
party liable for danages is entitled to an exenption reducing his
or her liability by the anmount of taxes that woul d have been
payabl e on account of incone the injured person wuld have received
if he or she had not been injured.

(d) Damages for economic |oss by a nonresident in excess of
t he personal protection insurance benefits provi ded under section
3163(4). Damages under this subdivision are not recoverable to the
extent that benefits covering the sane | oss are available from
ot her sources, regardless of the nature or number of benefit
sources avail abl e and regardl ess of the nature or formof the
benefits.

(e) Damages up to $500.00 to notor vehicles, to the extent
t hat the danmages are not covered by insurance. An action for
damages pursuant to this subdivision shall be conducted in
conpliance with subsection (4).

(4) I'n an action for danages pursuant to subsection (3)(e):

(a) Damages shall be assessed on the basis of conparative
fault, except that damages shall not be assessed in favor of a
party who is nore than 50% at fault.

(b) Liability shall not be a conponent of residual liability,

as prescribed in section 3131, for which nmai ntenance of security is
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required by this act.

(5) Actions under subsection (3)(e) shall be commenced,
whenever legally possible, in the small clains division of the
district court or the municipal court. If the defendant or
plaintiff renoves the action to a higher court and does not
prevail, the judge nay assess costs.

(6) A decision of a court made pursuant to subsection (3)(e)
is not res judicata in any proceeding to determ ne any ot her
liability arising fromthe sane circunstances as gave rise to the
action brought pursuant to subsection (3)(e).

(7) As used in this section, "serious inpairment of body
function" neans an objectively manifested I NJURY OR inpairnment —ef
I NVOLVI NG an i nportant body function that affects —the-persoen-—s
general—abitytotead-hisorher—noermaltife— OR AFFECTED THE
PERSON S LI FE IN A MANNER, AND FOR A TI ME, THAT WAS NOTI' CLEARLY
FRI VOLQUS. THE CHANGES MADE I N THI S SUBSECTI ON BY THE AMENDATORY
ACT THAT ADDED THI S SENTENCE APPLY TO ANY CASE PENDI NG ON, OR FI LED
ON OR AFTER, JULY 22, 2004.

Enacting section 1. The changes made in section 3135(7) of the
i nsurance code of 1956, 1956 PA 218, MCL 500. 3135, by this
anendatory act are curative and intended to correct the
m sinterpretation of existing | aw and | egislative intent that
occurred in the Mchigan suprene court decision in Kreiner v
Fi scher and Straub v Collette and Heil-Wlie, 471 Mch 109; 683
NW2d 611 (2004).
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