HOUSE BILL No. 5026
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HOUSE BILL No. 5026

June 29, 2005, Introduced by Reps. Emmons, Hune, Mortimer, Hildenbrand, Farrah, Leland,
Marleau, Stahl and Gaffney and referred to the Committee on Insurance.

A bill to regulate warranties on notor vehicle protection
products; to provide for the powers and duties of certain state
officers and entities; and to prescribe civil sanctions.

THE PECPLE OF THE STATE OF M CHI GAN ENACT

Sec. 1. This act shall be known and nay be cited as the
"vehicle protection product act".

Sec. 3. As used in this act:

(a) "Adm nistrator” nmeans a third party other than the
warrantor who is designated by the warrantor to be responsible for
the adm nistration of vehicle protection product warranties in this
state.

(b) "Departnent” neans the departnent of |abor and econom c
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(c) "Incidental costs" neans expenses specified in a warranty
incurred by a warranty holder and related to the failure of a
vehicl e protection product to performas provided in the warranty.

I ncidental costs may include, but are not limted to, insurance
policy deductibles, rental vehicle charges, the difference between
t he actual value of a stolen vehicle at the tinme of theft and the
cost of a replacenent vehicle, sales taxes, registration fees,
transacti on fees, and nechani cal inspection fees.

(d) "Vehicle protection product” nmeans a vehicle protection
devi ce, system or service that is installed on or applied to a
vehicle and is designed to prevent |oss or danage to a vehicle from
a specific cause. The termincludes, but is not [imted to, alarm
systens, body part marking products, steering |ocks, w ndow etch
products, pedal and ignition |ocks, fuel and ignition kil
switches, and electronic, radio, and satellite tracking devices.

(e) "Vehicle protection product warrantor”™ or "warrantor" neans
a person that is contractually obligated to a warranty hol der under
the ternms of a vehicle protection product warranty agreenent.
Warrantor does not include an insurer regulated under the insurance
code of 1956, 1956 PA 218, MCL 500. 100 to 500. 8302.

(f) "Vehicle protection product warranty" or "warranty" nmeans a
witten agreenent by a warrantor that provides if a warranted
product fails to prevent |oss or damage to a vehicle froma
specific cause covered by the warranty, the warrantor shall pay the
warranty hol der specified incidental costs that result fromthe

failure of the warranted product to perform
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(g) "Warranted product” nmeans a vehicle protection product
covered by a witten warranty.

(h) "Warranty hol der"” neans a person who purchases a warranted
product or who is a permtted transferee.

(i) "Warranty rei nbursenent insurance policy" neans a policy of
insurance that is issued to a vehicle protection product warrantor
to provide reinbursenent to the warrantor or to pay on behal f of
the warrantor all covered contractual obligations incurred by the
warrantor under the terns and conditions of an insured vehicle
protection product warranty sold by a warrantor.

Sec. 5. (1) A person shall not sell or offer for sale a
warranted product in this state unless the seller, warrantor, and
any adm nistrator conply with the provisions of this act.

(2) A vehicle protection product warrantor, a seller of a
warranted product, or an adm nistrator that conplies with this act
is not required to conply with and is not subject to the insurance
code of 1956, 1956 PA 218, MCL 500. 100 to 500. 8302.

Sec. 7. (1) A person may not act as a warrantor or represent
to the public that the person is a warrantor unless the person is
regi stered with the departnment on a form prescribed by the
depart nent.

(2) Awarrantor shall file warrantor registration records
annual |y and shall update those records within 30 days of any
change. The registration records shall contain all of the follow ng
i nformati on:

(a) The warrantor’s nanme, any assunmed or fictitious nanes

under which the warrantor does business in this state, and the
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warrantor's principal office address and tel ephone nunber.

(b) The nane and address of the warrantor’s designated agent
for service of process in this state if it is not the warrantor.

(c) The names of the warrantor’s executive officer or officers
directly responsible for the warrantor’s warranted product
busi ness.

(d) The name, address, and tel ephone nunmber of any
adm ni strators designated by the warrantor to be responsible for
the adm nistration of vehicle protection product warranties in this
state.

(e) A copy of the warranty reinbursenent insurance policy or
policies or other financial information required in section 9.

(f) A copy of each warranty the warrantor proposes to use in
this state.

(g) A statenent indicating that the warrantor qualifies to do
business in this state as a warrantor under section 9.

(3) The departnent shall nake the information described in
subsection (2)(a) and (b) available to the public.

(4) The departnent may charge each registrant a reasonable fee
to of fset the cost of processing a registration and nmai ntai ning the
records. The fee shall not exceed $250.00 per year.

(5) If aregistrant fails to register by the renewal deadline
established by the departnment, the department shall give the
registrant witten notice of the failure and the registrant has 30
days to conplete the renewal of its registration before the
registrant is suspended fromacting as a warrantor in this state.

(6) An adm nistrator or person who sells or solicits a sale of
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a warranted product but who is not a warrantor is not required to
register as a warrantor or be licensed under the insurance |aws of
this state to sell warranted products.

Sec. 9. (1) Every warranted product sold or offered for sale
inthis state shall have a warranty rei nbursenent insurance policy
guaranteeing the warrantor's obligations under the warranty to the
warranty hol der. The departnent shall not require any other
financial security requirenments or financial standards from a
war r ant or.

(2) In addition to the requirenents described in section 11,
warranty rei nbursenent insurance policy provided by a vehicle
protection product warrantor for purposes of subsection (1) nust
nmeet all of the follow ng:

(a) Be filed with the departnent.

(b) Provide that the insurer will reinburse or pay on behalf
of the warrantor all covered sunms that the warrantor is legally
obligated to pay or will provide all services the warrantor is
legally obligated to performaccording to the warrantor’s
contractual obligations under the warrantor’s vehicle protection
product warranty.

(c) Provide that if paynent due under the warranty is not
provi ded by the warrantor within 60 days after the warranty hol der
files proof of |oss according to the terns of the warranty, the
warranty holder may file proof of loss directly with the warranty
rei mbursenment i nsurance conpany for reinbursenent.

(d) Provide that the premumfor the policy is considered paid

if the warranty hol der paid for the warranted product and the
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insurer’s liability under the policy is not reduced or relieved by
a failure of the warrantor, for any reason, to report the issuance
of a warranty to the insurer

(e) Contain all of the follow ng provisions regarding
cancel | ati on of the policy:

(1) That the issuer of the reinbursenent insurance policy shal
not cancel that policy until a notice of cancellation in witing
has been mailed or delivered to the departnent and each insured
war r ant or.

(ii)) That the cancellation of the reinbursenment insurance
policy shall not reduce the issuer’s responsibility for warranted
products sol d before the date of cancellation

(iit) That if an insurer cancels a policy that a warrantor has
filed with the departnent, the warrantor shall do 1 of the
fol | ow ng:

(A) File a copy of a new policy with the departnent before the
term nation of the prior policy so there is no |lapse in the
warranty hol der's coverage after the termnation of the prior
policy.

(B) Discontinue acting as a warrantor as of the term nation
date of the policy until a new policy becones effective and is
accepted by the departnent.

Sec. 11. A person shall not sell or offer for sale in this
state a warranted product unless the warranty on the vehicle
protection product neets all of the foll ow ng requirenents:

(a) I's witten in clear, understandabl e | anguage and is

printed or typed in easy-to-read type, size, and style.
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(b) Conspicuously states that the obligations of the warrantor
to the warranty hol der are guaranteed under a warranty
rei mbursenent insurance policy.

(c) Conspicuously states that if a warranty hol der nmust nake a
cl aimagainst a party other than the warranty rei nbursenent
i nsurance policy issuer, the warranty holder is entitled to nake a
di rect claimagainst the insurer upon the failure of the warrantor
to pay any claimor neet any obligation under the terns of the
warranty within 60 days after proof of |oss has been filed with the
war r ant or.

(d) Conspicuously states the nane and address of the issuer of
the warranty rei nbursenent insurance policy.

(e) ldentifies the warrantor, the seller, and the warranty
hol der.

(f) Contains the total purchase price for the warranty.
However, the parties may negotiate the purchase price at the tine
of sale and it is not required that the purchase price be
preprinted on the warranty.

(g) Describes the procedure for making a claim including a
t el ephone nunber.

(h) Conspicuously states the existence of any deductible
anmount .

(i) Specifies the paynments or performance provided under the
warranty, including, but not limted to, any paynents for
i ncidental costs, the manner of cal cul ation or determ nation of
paynments or performance, and any limtations, exceptions, or

excl usi ons.
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(j) Describes the conditions under which substitution of
parties or performance is allowed.

(k) Conspicuously sets forth all of the obligations and duties
of the warranty holder, including, but not limted to, any duty to
protect against any further damage to the vehicle, the obligation
to notify the warrantor in advance of any repair, or any other
simlar requirenents.

() Sets forth any terns, restrictions, or conditions governing
any right to transfer the warranty.

(m Contains a disclosure that reads substantially as follows:
"This agreenment is a product warranty and is not insurance.".

(2) At the tine of sale, the seller or warrantor shall provide
1 of the following to the purchaser:

(a) A copy of the vehicle protection product warranty.

(b) Areceipt or other witten evidence of the purchase of the
warranted product. A warrantor or seller that provides a receipt or
ot her evidence under this subdivision shall provide the purchaser
with a copy of the warranty within 30 days after the date of
pur chase.

Sec. 13. (1) A person shall not sell or offer for sale in this
state a warranted product unless the vehicle protection product
warranty clearly states any terns and conditions governing the
cancel l ation of the sale and warranty.

(2) Awarrantor may only cancel a warranty if the warranty
hol der does any of the foll ow ng:

(a) Fails to pay for the warranted product.

(b) Makes a material msrepresentation to the seller or
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(c) Commts fraud.

(d) Substantially breaches the warranty hol der’s duties under
the warranty.

(3) Awarrantor canceling a warranty shall nmail witten notice
of cancellation to the warranty hol der at the [ ast address of the
warranty holder in the warrantor’s records at |east 30 days before
the effective date of a cancellation. The notice shall state the
effective date of the cancellation and the reason for the
cancel | ati on.

Sec. 15. (1) Unless licensed as an insurance company, a
vehi cl e protection product warrantor shall not use in its nane,
contracts, or literature any of the words "insurance", "casualty",
"surety", or "mutual" or any other words descriptive of the
i nsurance, casualty, or surety business or use any nanme or words in
its name that are deceptively simlar to the name or description of
any insurer or surety or any other vehicle protection product
warrantor. However, a warrantor may use the term "guaranty" or a
simlar word in the warrantor’s nane.

(2) A vehicle protection product warrantor shall not nake,
permt, or cause any false or msleading statenents, either oral or
witten, in connection with the sale, offer to sell, or
advertisenent of a warranted product.

(3) A vehicle protection product warrantor shall not permt or
cause the om ssion of any material statenent in connection with the
sale, offer to sell, or advertisenent of a warranted product, which

under the circunstances the warrantor should make in order to nmake
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the statements in the warranty not m sl eadi ng.

(4) A vehicle protection product warrantor shall not nake,
permt, or cause any false or msleading statenents, either oral or
witten, about the performance required or paynents that are
avai | abl e under the vehicle protection product warranty.

(5) A vehicle protection product warrantor shall not make,
permt, or cause any statenent or practice that has the effect of
creating or maintaining a fraud.

(6) A warranted product seller or warrantor may not require as
a condition of sale or financing that a retail purchaser of a notor
vehi cl e purchase a warranted product that is not installed on the
notor vehicle at the time of sale.

Sec. 17. (1) A vehicle protection product warrantor shall keep
accurate accounts, books, and records concerning transactions
regul ated under this act.

(2) A vehicle protection product warrantor’s accounts, books,
and records shall include all of the follow ng:

(a) Copies of all vehicle protection product warranti es.

(b) The name and address of each warranty hol der.

(c) The dates, anmounts, and descriptions of all receipts,
cl ai rs, and expendi tures.

(3) A vehicle protection product warrantor shall retain all
requi red accounts, books, and records pertaining to each warranty
hol der for at least 2 years after the specified period of coverage
has expired. A warrantor discontinuing business in this state shal
maintain its records until it furnishes the departnent satisfactory

proof that it has discharged all obligations to warranty holders in

02343' 05 DAM



© 00 N o o B~ wWw N P

N NN N N N NN PR P P P R R P R Rk
N~ o o0 A WN P O ©O 00N O O~ WDN P O

11

this state.

(4) A vehicle protection product warrantor shall make its
accounts, books, and records concerning transactions regul ated
under this act available to the departnent for the purpose of
exam nat i on.

Sec. 19. (1) The departnment may conduct exam nations of
warrantors, admnistrators, or other persons to enforce this act
and protect warranty holders in this state. Upon request of the
departnent, a warrantor shall make available to the departnent al
accounts, books, and records concerning warranted products sold by
the warrantor that are necessary to enable the departnent to
reasonably determ ne conpliance or nonconpliance with this act.

(2) The department nmay take any action that is necessary or
appropriate to enforce the provisions of this act and the
departnent’s rules and orders and to protect warranty holders in
this state. If a warrantor engages in a pattern or practice of
conduct that violates this act and that the departnent reasonably
bel i eves threatens to render the warrantor insolvent or cause
irreparable loss or injury to the property or business of any
person or conpany located in this state, the departnment nay do any
1 or nore of the follow ng:

(a) Issue an order directed to that warrantor to cease and
desist fromengaging in further acts, practices, or transactions
that are causi ng the conduct.

(b) Issue an order prohibiting that warrantor fromselling or
offering for sale warranted products in violation of this act.

(c) Issue an order inposing a civil fine on the warrantor.
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(3) Unless the departnent reasonably believes that the
warrantor is or is about to becone insolvent, the departnment shal
provide witten notice of the order to the warrantor and the
opportunity for a hearing before the effective date of an order
under subsection (2). The departnment shall hold the hearing within
10 business days after delivery of the notice. Prior notice and
hearing is not required if the departnent reasonably believes that
the warrantor is, or is about to becone, insolvent.

(4) A person aggrieved by an order issued under this section
may request a hearing before the departnment. The hearing request
shall be filed with the departnent within 20 days after the date
the departnent’s order is effective, and the departnent shall hold
the hearing within 15 days after receipt of the hearing request.

(5) At a hearing under this section, the burden is on the
departnment to show why an order issued under this section is
justified. The contested case provisions of the adm nistrative
procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328, apply to
a hearing request to the departnment and a hearing conducted under
this section.

(6) The department nmay bring an action in any court of
conpetent jurisdiction for an injunction or other appropriate
relief to enjoin threatened or existing violations of this act or
of the departnent’s orders or rules. The department in an action
filed under this section nmay al so seek restitution on behal f of
persons aggrieved by a violation of this act or orders or rul es of
t he departnent.

(7) A person that is found to have violated this act or orders
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or rules of the departnent may be ordered to pay to the departnent
a civil fine in an anmount determ ned by the departnent that is not
nore t han $500. 00 per violation and not nore than $10,000.00 in the
aggregate for all violations of a simlar nature. For purposes of
this section, violations are of a simlar nature if the violations
consi st of the sane or simlar course of conduct, action, or
practice, irrespective of the nunber of tines the conduct, action,
or practice that is determned to be a violation of this act occur.

Sec. 21. The department may promnul gate rul es under the
adm ni strative procedures act of 1969, 1969 PA 306, MCL 24.201 to
24. 328, necessary to inplenment and adm nister this act. The rules
shal | include disclosure requirenents for the benefit of warranty
hol ders, record-keeping requirenents, and procedures for public
conpl ai nts.

Sec. 23. This act applies to all warranted products sold or
offered for sale on or after the effective date of this act. The
failure of any person to conply with this act before its effective
date is not admi ssible in any court proceeding, adm nistrative
proceedi ng, arbitration, or alternative dispute resol ution
proceedi ng and may not otherw se be used to prove that the action
of any person or the affected warranted product is unlawful or
ot herwi se i nproper.

Enacting section 1. This act takes effect 120 days after the

date it is enacted.
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