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HOUSE BILL No. 5048

July 6, 2005, Introduced by Reps. Huizenga and Dillon and referred to the Committee on
Commerce.

A bill to create the M chigan tobacco settlenent
securitization authority; to create funds and accounts; to provide
for the transfer of state assets to the authority; to authorize the
i ssuing of bonds and notes; to prescribe the powers and duties of
the authority; and to nake an appropriation.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. This act shall be known and nay be cited as the
"M chi gan tobacco settlenent securitization authority act".

Sec. 2. As used in this act:

(a) "Authority" means the M chigan tobacco settl enent
securitization authority created under section 3.

(b) "Board" nmeans the board of directors of the authority.

(c) "Bond" neans a bond, note, or other obligation issued by

the authority under this act.
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(d) "Fund" or "tobacco settlenent securitization fund' means
t he tobacco settlenent securitization fund established under
section 9.

(e) "Master settlement agreenment” nmeans that term as defined
in section 1 of 1999 PA 244, MCL 445. 2051.

(f) "Person" neans an individual, corporation, limted or
general partnership, association, joint venture, limted liability
conpany, or a governnmental entity, including the state of M chigan.

(g) "Sal e agreenent” neans 1 or nore agreenents authorized
under this act in which this state provides for the true sale of
TSRs to the authority.

(h) "Tobacco settlenent receipts” neans all tobacco settl enent
paynents that are received by this state that are required to be
made, pursuant to the terns of the nmaster settlenent agreenent, by
t obacco manufacturers to this state and this state's rights to
recei ve those tobacco settl enment paynents.

(i) "TSRs" neans the portion, which may include any or all, of
this state's tobacco settlenent receipts sold to the authority
under this act and any sal e agreenent.

(j) "Unencunbered tobacco revenues" neans that portion of the
TSRs that is not subject to the pledge of the applicable
resolution, trust agreenent, or trust indenture by the authority to
t he repaynment of any bonds issued pursuant to the terns of the
applicable resolution, trust agreenent, or trust indenture.

Sec. 3. (1) The M chigan tobacco settlenment securitization
authority is created as a public body corporate and politic within

t he departnent of treasury.
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(2) Three fourths of all future tobacco settlement receipts
are transferred to the authority, for value, under the terns of the
sal e agreenent as determned by the state treasurer

(3) Any sale of TSRs to the authority under a sal e agreenent
shall be treated as a true sale and absolute transfer of the
property transferred and not as a pledge or other security interest
for any borrowi ng. The characterization of the sale as an absol ute
transfer by the participants shall not be negated or adversely
affected by the fact that only a portion of the state's tobacco
receipts is transferred, nor by the acquisition or retention by the
state of a residual interest.

(4) On and after the effective date of each sale of TSRs, this
state shall have no right, title, or interest in or to the TSRs
sold, and the TSRs sold shall be the property of the authority and
not of this state, and shall be owned, received, held, and
di sbursed by the authority and not this state. On or before the
effective date of a sale described in this subsection, this state
t hrough the attorney general shall notify the escrow agent under
the master settlenment agreenment that the TSRs have been sold to the
authority and irrevocably instruct the escrow agent that, after
that date, those TSRs are to be paid directly to the authority or
the trustee under the applicable resolution, trust agreenment, or
trust indenture for the benefit of the owners of the bonds and
benefited parties until the bonds are no | onger outstanding.
Thereafter, any officer or agent of this state who shall receive
any TSRs shall hold those TSRs in trust for the authority or the
trustee, as applicable, and shall pronptly remt the TSRs to the
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authority or the trustee, as applicable.

(5) The unencunbered tobacco revenues shall be distributed as
provi ded by | aw.

Sec. 4. The authority shall exercise its duties independently
of the state treasurer. The budgeting, procurenent, and rel ated
adm ni strative functions of the authority shall be perfornmed under
the direction and supervision of the state treasurer.

Sec. 5. (1) The authority shall exercise its duties through
its board of directors.

(2) The board shall be made up of the foll owi ng nenbers:

(a) The state treasurer.

(b) The president and CEO of the M chigan econon c devel opnent
cor poration.

(c) Three nmenbers with know edge, skill, or experience in the
busi ness or financial fields appointed by the governor with the
advi ce and consent of the senate. The appoi nted nenbers shall serve
for terns of 4 years. O the 3 nenbers first appointed, 1 shall be
appointed for an initial termof 1 year, 1 shall be appointed for
an initial termof 2 years, and 1 shall be appointed for an initial
termof 3 years. The appointed nenbers shall serve until a
successor i s appointed. A vacancy shall be filled for the bal ance
of the unexpired termin the same manner as the origina
appoi nt nent .

(3) The chief executive officer or director of any state
departnment or agency who is a designated nmenber of the board may
appoint a representative to serve in his or her absence.

(4) Menbers of the board may serve w thout conpensation but
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may receive reasonabl e rei mbursenment for necessary travel and
expenses incurred in the discharge of their duties.

(5) The governor shall designate 1 menber of the board to
serve as its chairperson who shall serve at the pleasure of the
gover nor.

(6) Amjority of the appointed and serving nenbers of the
board shall constitute a quorum of the board for the transaction of
busi ness. A nmenber nay participate in a neeting by the use of
anplified tel ephonic or video conferencing equi pnent. A nenber
participating by the use of video conferencing equi pmrent shall be
considered to be present for purposes of a quorum Actions of the
board shall be approved by a majority vote of the nenbers present
at a neeting.

(7) Arecord or portion of a record, material, information, or
ot her data received, prepared, used, or retained by the authority
in connection with the securitization of tobacco settlenment revenue
and i ssuance of tobacco bonds that relates to trade secrets,
commercial, financial, or proprietary information submtted by the
applicant, and which is requested in witing by the applicant and
acknowl edged in witing by the president of the authority to be
confidential, is not subject to the freedomof information act,
1976 PA 442, MCL 15.231 to 15.246. As used in this subsection,
"trade secrets, commercial, financial, or proprietary information"
means i nformation that has not been publicly di ssem nated or which
is unavail abl e from ot her sources, the rel ease of which nmi ght cause
the applicant significant conpetitive harm

(8) The authority may enploy or contract for |egal, financial,
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and technical experts, and other officers, agents, and enpl oyees,
per manent and tenporary, as the authority requires, and shal
determine their qualifications, duties, and conpensation. The board
may del egate to 1 or nore agents or enpl oyees those powers or
duties with such imtations as the board considers proper.

(9) The nmenbers of the board and officers and enpl oyees of the
authority are subject to 1968 PA 317, MCL 15.321 to 15.330, or 1968
PA 318, MCL 15.301 to 15. 310.

(10) A nenber of the board or officer, enployee, or agent of
the authority shall discharge the duties of his or her position in
a nonpartisan manner, with good faith, and with that degree of
diligence, care, and skill which an ordinarily prudent person would
exerci se under simlar circunstances in a like position. In
di scharging the duties, a nenber of the board or an officer,
enpl oyee, or agent, when acting in good faith, may rely upon the
opi nion of counsel for the authority, upon the report of an
i ndependent apprai ser selected with reasonable care by the board,
or upon financial statements of the authority represented to the
nmenber of the board or officer, enployee, or agent of the authority
to be correct by the president or the officer of the authority
havi ng charge of its books or account, or stated in a witten
report by a certified public accountant or firmof certified public
accountants fairly to reflect the financial condition of the
authority.

Sec. 6. The powers of the authority shall include all those
necessary to carry out and effectuate the purposes of this act,

i ncluding, but not limted to, all of the foll ow ng:
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(a) To create, operate, and maintain a tobacco settl enment
securitization program

(b) To borrow noney and issue bonds to fund operations of the
authority and to fund this state.

(c) To solicit and accept gifts, grants, and | oans from any
person.

(d) To invest any noney of the authority at the authority's
di scretion, in any obligations determ ned proper by the authority,
and nane and use depositories for its noney.

(e) To procure insurance agai nst any | oss in connection the
property, assets, or activities of the authority.

(f) To sue and be sued, to have a seal, and to nmeke, execute,
and deliver contracts, conveyances, and other instrunments necessary
to the exercise of the authority's powers.

(g) To make and anend byl aws.

(h) To indemify and procure insurance indemnifying any
nmenbers of the board of the authority from personal liability by
reason of their service as a board nenber

(i) To enmploy and contract with individuals necessary for the
operation of the authority.

(j) For security for the paynent of principal and interest of
any bonds, pledge all or any part of the TSRs or other assets.

(k) To do anything necessary or convenient to carry out its
pur poses and exerci se the powers expressly granted under this act.

Sec. 7. (1) A reserve capital account is created under the
jurisdiction and control of the authority and shall be adm nistered

by the authority to secure bonds of the authority. The authority
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shall credit to the reserve capital account tobacco settlenent
receipts transferred by the state for the reserve capital account,
and any other noney that is made available to the authority for the
purpose of the reserve capital account.

(2) In the resolution authorizing the issuance of bonds, the
authority may establish a capital reserve fund for the paynent of
the principal and interest of bonds, for the purchase or redenption
of the bonds, or for the paynent of a redenption prem umrequired
to be paid when the bonds are redeened before maturity. The
authority shall not use a capital reserve fund for an optional
purchase or optional redenption of bonds if the use would reduce
the total of the noney in the capital reserve fund to |l ess than the
capital reserve fund requirenent established for the fund.

(3) In addition to, or in lieu of, depositing noney in the
reserve capital account or in a capital reserve fund, the authority
may obtain or pledge letters of credit, insurance policies, surety
bonds, guarantees, or other security arrangenents if the security
arrangenents are approved by the state treasurer. The anount
avai |l abl e under letters of credit, insurance policies, surety
bonds, guarantees, or other security arrangenents pledged to the
capital reserve fund shall be credited toward the capital reserve
fund requirement for the fund.

(4) Income or interest earned by the reserve capital account
may be transferred by the authority to other funds or accounts of
the authority.

(5) Income or interest earned by a capital reserve fund may be

transferred by the authority to other funds or accounts of the
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authority to the extent that the transfer does not reduce the total
of the anmount of noney in the fund bel ow the capital reserve fund
requirement for that fund.

Sec. 8. The authority shall accunulate in a capital reserve
fund an anmobunt equal to the capital reserve fund requirenment for
that fund. If at any tinme the anount of a capital reserve fund
falls below the capital reserve fund requirenent for that fund, the
authority shall transfer fromthe reserve capital account to the
capital reserve fund an amount equal to the capital reserve fund
requirenent. If a deficiency exists in nore than 1 capital reserve
fund and the anount in the reserve capital account is not
sufficient to fully restore the capital reserve funds, the noney in
t he reserve capital account shall be allocated between the
deficient capital reserve funds pro rata according to the anounts
of the deficiencies. If at any tinme the reserve capital account has
been exhausted and the anmount of the capital reserve fund is
insufficient to nmeet the capital reserve fund requirenent, the
authority on or before Septenber 1 shall certify to the governor
t he anbunt necessary to restore the capital reserve fund to an
anount equal to the capital reserve fund requirenent for that fund.
The governor shall include in his or her annual budget the anount
certified under this subsection by the authority.

Sec. 9. (1) The tobacco settlenent securitization fund is
created under the jurisdiction and control of the authority.

(2) The authority shall credit to the fund any noney
appropriated by the state for the fund and any ot her noney made

avai lable to the authority for the purpose of the fund.
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Sec. 10. (1) The authority shall have power and is hereby
authorized fromtime to tinme to issue bonds in the principal anount
or anmounts as the authority determnes to be necessary to provide
sufficient funds for achieving its authorized purposes, consisting
of the purchase of all or a portion of this state's tobacco
recei pts under this act and the paynent of or provision for
fi nanci ng costs.

(2) The authority may issue bonds as provided under this act
to do all of the follow ng:

(a) Conpensate this state for the transfer of the tobacco
settlenent receipts to the authority as determ ned under the sale
agr eenent .

(b) Pay the interest on bonds of the authority.

(c) Establish reserves to secure the bonds.

(d) Make other expenditures of the authority necessary to
carry out the authority's duties under this act, including the
paynment of the authority's operating expenses.

(3) The authority may issue bonds and refund bonds by the
i ssuance of new bonds, whether or not the bonds to be refunded have
mat ured. The refundi ng bonds shall be sold and the proceeds applied
to the purchase, redenption, or paynent of the bonds to be
refunded. The authority may issue instrunments separate fromthe
obligations described in this subsection that establish a
contractual right in the holder of the instrunment to require
mandat ory tender for purchase of the obligations to which the
i nstrunment applies for a period of tinme and subject to provisions

as the authority nmay determ ne.
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(4) Except as otherw se provided by the authority or this act,
every bond issue of the authority shall be a general obligation of
the authority payabl e out of revenues or nobney of the authority,
subject only to agreenents with the holders of particular bonds
pl edgi ng any particul ar recei pts or revenues.

(5) Wiether or not bonds are of a formor character as to be
negoti abl e i nstrunents, the bonds are negotiable instruments within
t he nmeani ng of the uniform comrercial code, 1962 PA 174, MCL
440. 1101 to 440.11102.

Sec. 11. (1) The bonds shall be authorized by resolution of
the authority and mature at the tine provided in the resol ution.
The bonds shall be in the form bear interest at a rate or rates,
be in the denom nations, carry registration privil eges, be payable,
and be subject to the terns of redenption as provided in the
resol ution.

(2) The bonds of the authority nay be sold by the authority at
public or private sales at prices as the authority deterni nes.

Sec. 12. Aresolution relating to authorizing bonds nmay
contain any of the follow ng provisions, which shall be a part of
the contract with the hol ders of the bonds:

(a) Pledging all or any part of the revenues of the authority,
and all or any part of the noney received in paynent of | oans and
interest on | oans, and other noney received or to be received to
secure the paynent of the bonds.

(b) Pledging all or any part of the assets of the authority,

i ncl udi ng nortgages and obligations obtained by the authority in

connection with its prograns, to secure the paynent of the bonds.
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(c) Pledging any |oan, grant, or contribution froma
government entity.

(d) The use and di sposition of the gross incone fromcontracts
and | eases of the authority.

(e) The setting aside of reserves or sinking funds and the
regul ati on and di sposition of reserves or sinking funds.

(f) Limtations on the purpose to which the proceeds of sale
of bonds nay be applied and pl edgi ng proceeds to secure the paynent
of the bonds.

(g) Limtations on the issuance of additional bonds, the terns
upon whi ch additional bonds may be issued and secured, and the
refundi ng of outstanding or other bonds.

(h) The procedure, if any, by which the terns of any contract
wi t h bondhol ders may be anended or abrogated, the anpbunt of bonds
t he hol ders of which shall consent to the anmendnent or abrogation,
and the manner in which the consent is to be given.

(i) Vesting in a trustee or trustees property, rights, powers,
and duties in trust as the authority may determ ne, which may
i nclude any of the rights, powers, and duties of the trustee
appoi nted by the bondhol ders under this act and limting or
abrogating the right of the bondhol ders to appoint a trustee under
this section or limting the rights, powers, and duties of the
t rust ee.

(j) Establishing a contractual right to require nmandatory
tender for purchase of the bonds in an instrument separate fromthe
bonds. The instrunent may be issued or sold by the authority to

i nvestors.
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(k) Any other provision that may affect the security or
protection of the bonds.

() Delegating to an officer or other enployee of the
authority, or an agent designated by the authority, for such period
of tinme as the authority determ nes, the power to cause the issue,
and sale and delivery, of the bonds within limts on those bonds
established by the authority as to any of the foll ow ng:

(i) The form

(ii)) The maxinuminterest rate or rates.

(iii) The maturity date or dates.

(iv) The purchase pri ce.

(v) The denom nati ons.

(vi) The redenption prem uns.

(vii) The nature of the security.

(viii) The selection of the applicable interest rate index.

(iX) G her ternms and conditions with respect to issuance of the
bonds as the authority shall prescribe.

Sec. 13. (1) Any pledge made by the authority is valid and
bi nding fromthe date that the pledge is nade.

(2) The noney or property pledged and received by the
authority shall inmmediately be subject to the lien of the pledge
wi t hout any physical delivery or further act and the lien of the
pl edge is valid and binding against all parties having clains in
tort, contract or otherw se against the authority, irrespective of
whet her the parties have notice of the lien

(3) The resolution or any other instrunent by which a pl edge

is created need not be recorded.
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Sec. 14. The nenbers of the board or any person executing the
bonds under this act are not |iable personally on the bonds or
subj ect to any personal liability or accountability by reason of
t he i ssuance of the bonds.

Sec. 15. Subject to any agreenents w th bondhol ders, the
authority has the power to use any funds avail able to purchase
bonds of the authority at a price determ ned by the authority.

Sec. 16. This state is not |liable on bonds of the authority
and the bonds are not a debt of this state. The bonds shall contain
on their face a statenent of the limtation contained under this
section.

Sec. 17. (1) The state pledges and agrees with the hol ders of
any bonds issued under this act that the state will not limt or
alter the rights vested in the authority to fulfill the ternms of
any agreenents nade with the holders, or in any way inpair the
rights and renmedi es of the holders until the bonds, together wth
earned interest, with interest on any unpaid install nents of
interest, and all costs and expenses in connection with any action
or proceeding by or on behalf of the holders, are fully net and
di scharged. The authority is authorized to include this pledge and
agreenent of the state in any agreenent with the hol ders of bonds
under this act.

(2) The authority shall not voluntarily file for any
bankruptcy protection

Sec. 18. (1) The authority may issue bonds which are expressly
stated not to be general obligations of the authority but which

constitute limted obligations of the authority payable solely from
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and secured solely by the revenues, noney, and property as the
authority may specify.

(2) The bonds designated as limted obligations under this
section shall not be payable fromor secured by the reserve capital
account, and any reserve fund established for the Iimted
obl i gati on bonds shall not constitute a capital reserve fund under
this act.

Sec. 19. If the authority defaults in the paynent of principal
or interest of any bonds when due, whether at maturity or upon cal
for redenption, and the default continues for a period of 30 days,
or if the authority fails or refuses to conply with this act, or
defaults in any agreenent nmade with the hol ders of any bonds, the
hol ders of 25% i n aggregate principal amount of the bonds then
outstanding may apply to the circuit court of Ingham county for the
appointnent of a trustee to represent the holders of the bonds.

Sec. 20. (1) Money of the authority shall be held by the
authority and deposited in a financial institution approved by the
state treasurer any such financial institution may give security
for the deposits.

(2) The authority may, subject to the approval of the state
treasurer, contract with the holders of any of its bonds as to the
custody, collection, securing, investnent, and paynent of noney of
the authority, of any noney held in trust or otherw se for the
paynment of bonds, and to carry out the contract. Money held in
trust or otherwi se for the paynent of bonds or in any way to secure
bonds and deposits of noney may be secured in the sane manner as

noney of the authority.
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(3) The authority may enter into an interest rate exchange or
swap, hedge, or simlar agreement or agreenents in connection with
t he i ssuance of its bonds or in connection with its then
out st andi ng bonds.

Sec. 21. The bonds of the authority are securities in which
public officers and bodies of the state and nunicipalities and
muni ci pal subdi vi si ons, insurance conpani es and associ ati ons and
ot her persons carrying on an insurance business, banks, trust
conpani es, savi ngs banks and savi ngs associ ations, savings and | oan
associ ations, investnent conpanies, admnistrators, guardi ans,
executors, trustees and other fiduciaries, and any ot her person who
is now or may be authorized to invest in bonds or other obligations
of the state, may properly and legally invest funds, including
capital, in their control or belonging to them

Sec. 22. The state covenants with the purchasers and al
subsequent hol ders and transferees of bonds issued by the
authority, in consideration of the acceptance of and payment for
t he bonds, that the bonds of the authority, issued under this act
and the income fromthe bonds and all its fees, charges, gifts,
grants, revenues, receipts, and other noney received or to be
recei ved, pledged to pay or secure the paynent of the bonds shal
at all tines be free and exenpt fromall state, city, county, or
ot her taxation provided by the laws of the state, except for estate
and gift taxes and taxes on transfers.

Sec. 23. The property of the authority and its inconme and
operation are exenpt fromall taxation by the state or any of its

political subdivisions.
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Sec. 24. The authority shall submit an annual report no |ater
than March 1 relating to its activities for the precedi ng cal endar
year to the governor, the speaker of the house of representatives,

and the majority | eader of the senate.
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