HOUSE BILL No. 5095

HOUSE BILL No. 5095

August 17, 2005, Introduced by Rep. Condino and referred to the Committee on Tax Policy.

A bill to anend 1941 PA 122, entitled

"An act to establish the revenue collection duties of the
departnment of treasury; to prescribe its powers and duties as the
revenue coll ection agency of the state; to prescribe certain powers
and duties of the state treasurer; to regulate the inportation,

st anpi ng, and disposition of certain tobacco products; to provide
for the transfer of powers and duties now vested in certain other
state boards, comm ssions, departnments and offices; to prescribe
certain duties of and require certain reports fromthe departnment
of treasury; to provide procedures for the paynent, adm nistration,
audit, assessment, levy of interests or penalties on, and appeal s
of taxes and tax liability; to prescribe its powers and duties if
an agreenment to act as agent for a city to admnister, collect, and
enforce the city income tax act on behalf of a city is entered into
with any city; to provide an appropriation; to abolish the state
board of tax adm nistration; to prescribe penalties and provide
renedies; and to declare the effect of this act,"”

by amendi ng sections 3, 4, 19, 24, and 31 (MCL 205.3, 205. 4,
205.19, 205.24, and 205.31), section 3 as anended by 2003 PA 92,
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sections 4, 19, and 31 as anmended by 2002 PA 657, and section 24 as
anended by 2003 PA 201, and by addi ng section 30d.
THE PECPLE OF THE STATE OF M CHI GAN ENACT

Sec. 3. The departnent shall have all the powers and perform
the duties fornerly vested in a departnent, board, comm ssion, or
ot her agency, in connection with taxes due to or clained by this
state and in connection with unpaid accounts or anmounts due to this
state or any of its departnents, institutions, or agencies that may
be made payable to or collectible by the departnment created by this
act. The departnent has the power and authority incidental to the
performance of the follow ng acts, duties, and services:

(a) The state treasurer or a duly appointed agent of the state
treasurer may exam ne the books, records, and papers —teuching
CONCERNI NG t he nmatter at issue of any person or taxpayer subject to
any tax, unpaid account, or amount the collection of which is
charged to the departnment. The state treasurer or a duly appointed
agent of the state treasurer nmay issue a subpoena requiring a
person to appear and be exam ned —withreferenrceto— CONCERNI NG a
matter within the scope of the inquiry or investigation being
conducted by the departnment and to produce any books, records, or
papers. The state treasurer or a duly appointed agent, referee, or
exam ner of the state treasurer may adm nister an oath to a w tness
in any matter before the departnent. The departnment nay invoke the
aid of the circuit court of this state in requiring the attendance
and testinony of witnesses and the —preduecing— PRODUCTI ON of books,
papers, and documents. The circuit court of this state within the

jurisdiction of which an inquiry is carried on, in case of
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contumacy or refusal to obey a subpoena, may issue an order
requiring the person to appear before the departnent and produce
books and papers —+f-so—ordered— and any evi dence —touching
CONCERNI NG t he matter in question |F SO ORDERED, and THE failure to
obey the order of the court may be punished by the court as a
contenpt. A person shall not be excused fromtestifying or from
produci ng any books, papers, records, or nmenoranda in any

i nvestigation, or upon any hearing when ordered to do so by the
state treasurer, upon the ground that the testinony or evidence,
docunentary or otherwise, may tend to incrimnate or subject himor
her to a crimnal penalty. —hewever— HOANEVER, a person shall not
be prosecuted or subjected to any crimnal penalty for or on
account of any transaction nmade or —thinrg— ANYTHI NG concer ni ng

whi ch he or she may testify or produce evidence, docunentary or

ot herwi se, before the departnent or its agent. A person testifying
is not exenpt from prosecution and puni shment for perjury conmtted
whil e testifying.

(b) After reasonable notice and public hearing, the departnent
may pronul gate rules consistent with this act in accordance with
the adm ni strative procedures act of 1969, 1969 PA 306, MCL 24. 201
to 24.328, necessary to the enforcenent of the provisions of tax
and ot her revenue neasures that are adm ni stered by the departnent.

(c) The departnment nmay consult with the governor and the
| egi sl ature on the subject of taxation, revenue, and the
admnistration of the laws in relation to taxation and revenue, and
the progress of the work of the departnent, including the

furnishing of reports, information, and other assistance as the
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governor may require.

(d) The department nmay investigate and study all matters of
taxation and revenue as the basis of recomending to the governor
and the |l egislature those changes and alterations in the tax | aws
of this state —as— THAT in the state treasurer's judgnment nay
bring about a nore adequate and just system of state and | ocal
t axati on.

(e) The departnment nmay formnul ate a standard procedure that
requires the departnents, conm ssions, boards, institutions, and
the agencies of this state that collect taxes, fees, or accounts
for this state to report all sunms of nobney due and uncol |l ected and
t hose uncoll ected itens as prescribed by |aw and by the state
treasurer. The procedure prescribed in this subdivision shal
i nclude a standard practice for receiving, receipting,
saf eguardi ng, and periodically reporting all state revenue
recei pts, whether current, delinquent, penalty, interest, or
ot herwi se, and the anounts, kinds, and terns of itens either
col l ected, conprom sed, or still outstanding, to be sunmari zed,
studi ed, and reported upon as the state treasurer considers
advi sabl e.

(f) The departnment may periodically issue bulletins that index
and explain current departnent interpretations of current state tax
| aws. Begi nni ng —90—days—afterthe effective date of theanendatory
act—that—addedthis—sentence— OCTOBER 24, 2005, each bulletin or
letter ruling issued by the departnment on or after August 18, 2000
shal | be published and nmade available to the public in printed and

el ectronic formats AND ON THE DEPARTMENT' S WEBSI TE. The depart nent
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may charge a reasonable fee for subscriptions to this service not
to exceed the cost of printing. The noney received fromthe sal e of
subscriptions shall revert to the departnent and be placed in the
taxati on manual revol ving fund.

Sec. 4. (1) Not later than 1 year after the effective date of
this section, the departnent of treasury shall submt rules for a
public hearing pursuant to the adm nistrative procedures act of
1969, 1969 PA 306, MCL 24.201 to 24.328, that provide for all of
the foll ow ng:

(a) Standards to be followed by departnent officers and
enpl oyees for the fair and courteous treatnent of the public, and a
systemfor nonitoring conpliance with those standards.

(b) The procedures governing an informal conference held under
section 21. These procedures shall include at |east all of the
fol |l ow ng:

(1) A nethod by which the departnent attenpts to schedul e the
i nformal conference at a nutually convenient tinme and pl ace.

(ii)) A requirenment that the departnent include in the notice
for the informal conference the scope and nature of the subject of
t he i nformal conference.

(1it) Authorization for the taxpayer at whose request the
i nformal conference is being held to make a sound recordi ng of the
i nformal conference with prior notice to the department and for the
departnment to do the same with prior notice to the taxpayer.

(2) Not later than 1 year after the effective date of this
section, the departnent shall devel op guidelines to govern

departnental enpl oyee responses to inquiries fromthe public and
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standards for tax audit activities. The guidelines shall explicitly
excl ude the use of a collection goal or quota for evaluating an
enpl oyee. The departnent shall assenble the guidelines required by
this subsection into an enpl oyee handbook. However, the handbook
shall not disclose information or paraneters excluded from

di scl osure under section 28(1)(f). The departnment shall distribute
t he handbook to all departnental enployees involved in the
collection or auditing of taxes and shall nake the handbook
avai l able to the public.

(3) The departnent shall publish a handbook for taxpayers and
tax preparers. The handbook shall be made avail able ON THE
DEPARTMENT' S VEBSI TE AND at a reasonable cost, not to exceed the
actual cost of publication, and shall contain all of the foll ow ng:

(a) The audit and col |l ection procedures used by the
depart nment.

(b) The procedures governing departnental comrunications with
t axpayers in the audit and coll ection process.

Sec. 19. (1) Al remttances of taxes adm nistered by this act
shall be nade to the departnent payable to the state of M chi gan by
bank draft, check, cashier's check, certified check, noney order
cash, or electronic funds transfer. The noney received shall be
credited as provided by law. A remttance other than cash or
el ectronic funds transfer shall not be a final discharge of
liability for the tax assessed and |l evied until the instrunent
remtted has been honored.

(2) For reporting periods beginning after August 31, 1991, a

t axpayer other than a city or a county who paid in the imedi ately
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precedi ng cal endar year an average of $40,000.00 or nore per nonth
in inconme tax w thhol ding pursuant to the incone tax act of 1967,
1967 PA 281, MCL 206.1 to 206.532, shall deposit M chigan incone
tax withholding either in the sane manner and according to the sane
schedul e as deposits of federal inconme tax withholding or in

anot her manner that has been approved by the departnent.

(3) For failure to remt a tax admnistered by this act with a
negoti able remttance, the follow ng penalty nay be added in
addition to any other penalties inposed by this act:

(a) For notices of intent to assess issued on or before
February 28, 2003, 25% of the tax due.

(b) —Fer— EXCEPT AS PROVIDED IN SUBDI VI SION (C), FOR notices
of intent to assess issued after February 28, 2003, $50.00.

(C THE NOTI CES OF | NTENT TO ASSESS | SSUED AFTER SEPTEMBER 30,
2005, FOR I NCOVE TAX W THHOLDI NG UNDER THE | NCOVE TAX ACT OF 1967,
1967 PA 281, MCL 206.1 TO 206. 532, FOR SALE TAXES UNDER THE GENERAL
SALES TAX ACT, 1933 PA 167, MCL 205.51 TO 205.78, OR FOR USE TAX
LI ABI LI TY OF $300. 00 OR MORE PER YEAR UNDER THE USE TAX ACT, 1937
PA 94, MCL 205.91 TO 205. 111, 25% OF THE TAX DUE

(4) The departnment may require that all noney collected by the
t axpayer for taxes adm nistered by this act that has not been paid
to the departnment of treasury is public noney and the property of
this state, and shall be held in trust in a separate account and
fund for the sole use and benefit of this state until paid over to
the departnent of treasury.

(5) For tax years after the 1995 tax year for which taxes are

col |l ected under an agreenent entered into pursuant to section 9 OF
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CHAPTER 1 of the city incone tax act, 1964 PA 284, MCL 141.509, if
a taxpayer pays, when filing his or her annual return, an anount

| ess than the sumof the declared tax liability under the city

i nconme tax act, 1964 PA 284, MCL 141.501 to 141.787, and the
declared tax liability under the income tax act of 1967, 1967 PA
281, MCL 206.1 to 206.532, and if there is no indication of the

al l ocati on of paynent between the tax liabilities against which the
paynment shoul d be applied, the amount paid shall first be applied
agai nst the taxpayer's tax liability under the city incone tax act,
1964 PA 284, MCL 141.501 to 141.787, and any renmi ni ng amount of

t he paynent shall be applied to the taxpayer's tax liability under
the incone tax act of 1967, 1967 PA 281, MCL 206.1 to 206.532. The
t axpayer's designation of a payee on a paynent is not a dispositive
determ nation of the allocation of that paynment under this
Subsecti on.

Sec. 24. (1) If a taxpayer fails or refuses to file a return
or pay a tax adm nistered under this act within the tinme specified,
t he departnent, as soon as possible, shall assess the tax against
t he taxpayer and notify the taxpayer of the amobunt of the tax. A
l[iability for a tax adm nistered under this act is subject to the
interest and penalties prescribed in subsections (2) to (5).

(2) Except as provided in subsections (3), (6), and (7), if a
t axpayer fails or refuses to file a return or pay a tax within the
time specified for notices of intent to assess issued on or before
February 28, 2003, a penalty of $10.00 or 5% of the tax, whichever
is greater, shall be added if the failure is for not nore than 1

month, with an additional 5% penalty for each additional nonth or
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fraction of a nonth during which the failure continues or the tax
and penalty is not paid, to a maxi num of 50% Except as provided in
subsections (3), (6), and (7) AND AS OTHERW SE PROVIDED IN THI S
SUBSECTION, if a taxpayer fails or refuses to file a return or pay
atax within the time specified for notices of intent to assess

i ssued after February 28, 2003, a penalty of 5% of the tax shall be
added if the failure is for not nore than 2 nonths, with an

addi tional 5% penalty for each additional nonth or fraction of a
nmont h during which the failure continues or the tax and penalty is
not paid, to a maxi num of 25% EXCEPT AS PROVI DED I N SUBSECTI ONS
(3), (6), AND (7), IF A TAXPAYER FAI LS OR REFUSES TO FI LE A RETURN
OR PAY A TAX WTHI N THE TI ME SPECI FI ED FOR NOTI CES OF | NTENT TO
ASSESS | SSUED AFTER SEPTEMBER 30, 2005, FOR | NCOVE TAX W THHOLDI NG
UNDER THE | NCOVE TAX ACT OF 1967, 1967 PA 281, MCL 206.1 TO

206. 532, FOR SALE TAXES UNDER THE GENERAL SALES TAX ACT, 1933 PA
167, MCL 205.51 TO 205.78, OR FOR USE TAX LIABILITY OF $300.00 OR
MORE PER YEAR UNDER THE USE TAX ACT, 1937 PA 94, MCL 205.91 TO
205. 111, A PENALTY OF $10.00 OR 5% OF THE TAX, WHI CHEVER | S
CREATER, SHALL BE ADDED | F THE FAILURE IS FOR NOT MORE THAN 1
MONTH, W TH AN ADDI TI ONAL 5% PENALTY FOR EACH ADDI TI ONAL MONTH OR
FRACTI ON OF A MONTH DURI NG VWHI CH THE FAI LURE CONTI NUES OR THE TAX
AND PENALTY IS NOT PAID, TO A MAXIMUM OF 50% In addition to the
penalty, interest at the rate provided in section 23 for
deficiencies in tax paynments shall be added on the tax fromthe
time the tax was due, until paid. After June 30, 1994, the penalty
prescribed by this subsection shall not be inposed until the

departnent submits for public hearing pursuant to the
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adm ni strative procedures act of 1969, 1969 PA 306, MCL 24.201 to
24.328, a rule defining what constitutes reasonabl e cause for

wai ver of the penalty under subsection (4), which definition shal
include illustrative exanples.

(3) If a person is required to remt tax due pursuant to
section 19(2) and fails or refuses to pay the tax within the tine
specified, a penalty of 0.167% of the tax shall be added for each
day during which the failure continues or the tax and penalty are
not paid, —asfeolows-

— (&) For—notices—of intentto-assess—issuedon—or—before
February—28,—2003— to a maxi num of 50% of the tax.

——(b) For—noticesof intent to-assessissuedafterFebruary—28-
2003, to a naxinumof 25% of the tax.

(4) If areturnis filed or remttance is paid after the tinme
specified and it is shown to the satisfaction of the departnent
that the failure was due to reasonable cause and not to willfu
negl ect, the state treasurer or an authorized representative of the
state treasurer shall waive the penalty prescribed by subsection
(2).

(5) For failure or refusal to file an information return or
other informational report required by a tax statute, within the
time specified, a penalty of $10.00 per day for each day for each
separate failure or refusal may be added. The total penalty for
each separate failure or refusal shall not exceed $400. 00.

(6) If a taxpayer fails to pay an estimted tax paynent as may
be required by the incone tax act of 1967, 1967 PA 281, MCL 206.1
to 206.532, a penalty shall not be inposed if the taxpayer was not
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required to nmake estimated tax paynents in the taxpayer's
i mredi ately precedi ng tax year

(7) Notwi thstandi ng any other provision of this act, for any
return or tax remttance due on August 15, 2003 that was filed or
remtted not |ater than August 22, 2003, the departnent shall waive
all interest and penalty for the failure to file or remt for the
period of August 15, 2003 through August 22, 2003.

SEC. 30D. (1) NOTW THSTANDI NG | TS FORM OF BUSI NESS
ORGANI ZATI ON OR THE EXI STENCE OF AN AGENCY RELATI ONSHI P OR LACK OF
AN ACENCY RELATI ONSHI P, A PERSON SUBJECT TO A TAX ADM NI STERED
UNDER THI S ACT AND AN OUT- OF- STATE AFFI LI ATE OF THAT PERSON THAT
MEET 1 OR MORE OF THE FOLLOWN NG CRI TERI A ARE JO NTLY AND SEVERALLY
LI ABLE FOR ANY TAX ADM NI STERED UNDER THI S ACT:

(A) THE PERSON AND THE QUT- OF- STATE AFFI LI ATE OF THAT PERSON
USE AN | DENTI CAL OR SUBSTANTI ALLY SI M LAR NAVE, TRADE NAME,
TRADEVARK, OR GOODW LL TO DEVELOP, PROMOTE, OR MAI NTAI N SALES.

(B) THE PERSON AND THE QUT- OF- STATE AFFI LI ATE OF THAT PERSON
PAY FOR EACH OTHER S SERVI CES I N WHOLE OR I N PART CONTI NGENT UPON
THE VOLUVE OR VALUE OF SALES.

(C© THE PERSON AND THE QUT- OF- STATE AFFI LI ATE OF THAT PERSON
SHARE OR EXCHANGE VALUE | N THE OPERATI ON OF THEI R BUSI NESSES.

(D) THE PERSON AND THE QUT- OF- STATE AFFI LI ATE OF THAT PERSON
SUBSTANTI ALLY COORDI NATE COVMON BUSI NESS PLANS.

(2) NOTW THSTANDI NG | TS FORM OF BUSI NESS ORGANI ZATI ON OR THE
EXI STENCE OF AN AGENCY RELATI ONSHI P OR LACK OF AN ACGENCY
RELATI ONSHI P, AN OUT- OF- STATE AFFI LI ATE OF A PERSON SUBJECT TO A
TAX ADM NI STERED UNDER THI S ACT HAS SUBSTANTI AL NEXUS WTH THI S
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STATE FOR ANY TAX ADM NI STERED UNDER THI S ACT | F THE OUT- OF- STATE
AFFI LI ATE MEETS 1 OR MORE OF THE CRITERI A I N SUBSECTI ON (1).

(3) AS USED IN THI S SECTI ON, "OUT- OF- STATE AFFI LI ATE OF A
PERSON SUBJECT TO A TAX ADM NI STERED UNDER THI S ACT" MEANS ANY QOUT-
OF- STATE PERSON WHO DI RECTLY, | NDI RECTLY, OR CONSTRUCTI VELY OMNS OR
CONTROLS, |I'S OMNED OR CONTROLLED BY, OR IS UNDER COVMON OWNERSHI P
OR CONTROL W TH A PERSON SUBJECT TO A TAX ADM NI STERED UNDER THI S
ACT.

(4) NOTHING IN THI' S SECTI ON SHALL BE | NTERPRETED TO LIM T THE
TAXI NG JURI SDI CTI ON OF THI' S STATE UNDER THE CONSTI TUTI ON OF THE
UNI TED STATES.

(5) THI'S SECTI ON APPLI ES FOR TAXES COLLECTED UNDER THE USE TAX
ACT, 1937 PA 94, MCL 205.91 TO 205. 111, BEGQ NNI NG OCTOBER 1, 2005.

(6) THI'S SECTI ON APPLI ES FOR TAX YEARS THAT BEG N ON OR AFTER
JANUARY 1, 2006 FOR TAXES ADM NI STERED UNDER THI S ACT, OTHER THAN
TAXES COLLECTED UNDER THE USE TAX ACT, 1937 PA 94, MCL 205.91 TO
205. 111.

Sec. 31. (1) If a taxpayer does not satisfy a tax liability or
makes an excessive claimfor a refund as a result of reliance on
erroneous current witten informati on provided by the departnent,
the state treasurer shall waive all crimnal and civil penalties
provided by law for failing or refusing to file a return, for
failing to pay a tax, or for naking an excessive claimfor a refund
for a tax adm nistered by the department of treasury pursuant to
this act if the taxpayer nmakes a witten request for a waiver,
files a return or an anended return, and makes full paynent of the

tax and interest.
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Septenrber—30,—2002— BEG NNI NG JANUARY 1, 2006 AND THROUGH FEBRUARY

28, 2006, there shall be an ammesty period during which the state
treasurer shall waive all crimnal and civil penalties provided by
law for failing or refusing to file a return, for failing to pay a
tax, or for making an excessive claimfor a refund for a tax
adm ni stered by the —+evenue—division—ofthe— departnent of
treasury under this act if the taxpayer nmakes a witten request for
a waiver, files a return or an anended return, and nmakes ful

paynment in either a lunp sumor installnments as provided under
subsection (95— (8), of the tax and interest due for any prior tax
year.

(3) This section applies to the nonreporting and
underreporting of tax liabilities and to the nonpaynent of taxes
previously determned to be due, but only to the extent of the
penalties attributable to the taxes that were previously due and
that are paid during the ammesty period provided for in subsection
(2).

(4) The departnent shall adm nister this section.

(5) Subsection (2) does not apply to taxes due after —June—1-
2001 SEPTEMBER 30, 2005.
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(6) H— The state treasurer shall not waive crimnal and

civil penalties applicable to a tax under subsection (2) if 1 or
nore of the follow ng circunstances apply:

(a) If the taxpayer is eligible to enter into a voluntary
di scl osure agreenent under section 30c for that tax.

(b) If the tax is attributable to incone derived froma
crimnal act, if the taxpayer is under crimnal investigation or
involved in a civil action or crimnal prosecution for that tax, or
if the taxpayer has been convicted of a felony under this act or
the internal revenue code of 1986.

(7) —8)— The departnent shall provide reasonable notice to
t axpayers that may be eligible for the ammesty program at |east 30
days before the start of the designated amesty peri od.
Notification shall include, but is not I[imted to, a description of
the ammesty program on appropriate tax instruction fornms and on the
i nternet.

(8) 99— Under the ammesty program described in subsection
(2), a taxpayer may pay tax and interest due in installnments if the
t axpayer nmeets 1 of the follow ng:

(a) The taxpayer is an individual and submits the greater of
$10, 000. 00 or 50% of the tax and interest due with the request for
wai ver under subsection (2) and pays the remaining tax and interest
due in 2 equal installnments, the first installnent due no | ater

t han —August—15,—2002— FEBRUARY 15, 2006 and the second install nent
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due no | ater than —Septenber—15—20602- MARCH 15, 2006.

(b) A taxpayer that is not an individual submts the greater
of $100, 000. 00 or 50% of the tax and interest due with the request
for waiver under subsection (2) and pays the remaining tax and
interest due in 2 equal installments, the first installnent due no

| ater than —August—15—2002— FEBRUARY 15, 2006 and the second
instal l ment due no | ater than —Septenber—15—2002— MARCH 15, 2006.
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