HOUSE BILL No. 5135

w N

HOUSE BILL No. 5135

September 7, 2005, Introduced by Rep. Van Regenmorter and referred to the Committee on
Judiciary.

A bill to amend 1927 PA 175, entitled
"The code of crimnal procedure,”
by amendi ng sections 12, 13, and 20a of chapter VIII, sections 10,
11, and 12 of chapter 11X, and section 3 of chapter XI (MCL 768. 12,
768. 13, 768.20a, 769.10, 769.11, 769.12, and 771.3), section 20a of
chapter VIl as anended by 1983 PA 42, sections 10, 11, and 12 of
chapter | X as anended by 1998 PA 317, and section 3 of chapter Xl
as anmended by 2004 PA 330; and to repeal acts and parts of acts.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:
CHAPTER VI | |

Sec. 12. (1) -Aay— A person who is put on trial for an offense

whi-ech— THAT is not punishable by death or life inprisonnment shal
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be allowed to chall enge perenptorily 5 of the persons drawn to

serve as jurors. —and-nonpre—and-the prosecutingofficers——on

involving 2 or nore defendants who are being jointly tried for

sueh— an of fense THAT IS NOT PUNI SHABLE BY DEATH OR LI FE

| MPRI SONMVENT, each of —said— THE defendants shall be allowed to
chal I enge perenptorily 5 persons returned as jurors. —and-hororer
and—the— THE prosecuting officers on behalf of the people shall be

allowed to challenge 5 JURORS perenptorily —as—+anrytires—5oefthe
I : I I I bei

fotntty—tried— |IF A DEFENDANT IS BEING TRIED ALONE OR, | F
DEFENDANTS ARE TRI ED JO NTLY, SHALL BE ALLONED THE TOTAL NUMBER OF
PEREMPTORY CHALLENGES TO VWHI CH ALL THE DEFENDANTS ARE ENTI TLED

(2) ON MOTI ON AND A SHOW NG OF GOOD CAUSE, THE COURT NMAY GRANT
1 OR MORE OF THE PARTI ES AN | NCREASED NUMBER OF PEREMPTORY
CHALLENGES. THE NUMBER OF ADDI TI ONAL PEREMPTORY CHALLENGES THE
COURT GRANTS MAY CAUSE THE VARI QUS PARTI ES TO HAVE UNEQUAL NUMBERS
OF PEREMPTORY CHALLENGES.

Sec. 13. (1) -Aay— A person who i s —put—entrial— BEING TR ED

ALONE for an offense punishable by death or inprisonnment for life,

shall be allowed to chall enge perenptorily —20— 12 of the persons
drawn to serve as jurors. ——and—nonore—and-the prosecuting
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. | | ot | bei  ointd ied IN A
CASE PUNI SHABLE BY DEATH OR | MPRI SONVENT FOR LI FE THAT | NVOLVES 2

OR MORE DEFENDANTS, A DEFENDANT SHALL BE ALLOANED THE FOLLOW NG
NUMBER OF PEREMPTORY CHALLENGES:

(A) TWO DEFENDANTS — 10 EACH.

(B) THREE DEFENDANTS — 9 EACH.

(C) FOUR DEFENDANTS — 8 EACH.

(D) FI VE OR MORE DEFENDANTS — 7 EACH.

(2) I'N A CASE PUNI SHABLE BY DEATH OR | MPRI SONMENT FOR LI FE,
THE PROSECUTI NG OFFI CERS ON BEHALF OF THE PEOPLE SHALL BE ALLOWED
TO CHALLENGE PEREMPTORILY 12 JURORS | F A DEFENDANT IS BEI NG TRI ED
ALONE OR, | F DEFENDANTS ARE TRI ED JO NTLY, SHALL BE ALLOWNED THE
TOTAL NUMBER OF PEREMPTORY CHALLENGES TO WHI CH ALL THE DEFENDANTS
ARE ENTI TLED.

(3) ON MOTI ON AND A SHOW NG OF GOOD CAUSE, THE COURT NMAY GRANT
1 OR MORE OF THE PARTI ES AN | NCREASED NUMBER OF PEREMPTORY
CHALLENGES. THE NUMBER OF ADDI TI ONAL PEREMPTORY CHALLENGES THE
COURT GRANTS MAY CAUSE THE VARI QUS PARTI ES TO HAVE UNEQUAL NUMBERS
OF PEREMPTORY CHALLENGES.

Sec. 20a. (1) |If a defendant in a felony case proposes to
offer in his or her defense testinony to establish his or her
insanity at the tinme of an alleged offense, the defendant shal
file and serve upon the court and the prosecuting attorney a notice

inwiting of his or her intention to assert the defense of
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insanity not |ess than 30 days before the date set for the trial of
t he case, or at such other tinme as the court directs.

(2) Upon receipt of a notice of an intention to assert the
defense of insanity, a court shall order the defendant to undergo
an exam nation relating to his or her claimof insanity by
personnel of the center for forensic psychiatry or by other
qual i fied personnel, as applicable, for a period not to exceed 60
days fromthe date of the order. Wien the defendant is to be held
injail pending trial, the center or the other qualified personnel
may performthe exam nation in the jail, or may notify the sheriff
to transport the defendant to the center or facility used by the
qual i fied personnel for the exam nation, and the sheriff shal
return the defendant to the jail upon conpletion of the
exam nation. Wien the defendant is at liberty pending trial, on
bail or otherw se, the defendant shall nake hinself or herself
avai l abl e for the exam nation at the place and tinme established by
the center or the other qualified personnel. If the defendant,
after being notified of the place and tine of the exam nation,
fails to make hinself or herself available for the exam nation, the
court may, without a hearing, order his or her commtnment to the
center.

(3) The defendant may, at his or her own expense, —e+—+f
Hndi-gent—at—the expense—of thecounty,— secure an i ndependent
psychi atric evaluation by a clinician of his or her choice on the
i ssue of his or her insanity at the tine the all eged of fense was
commtted. | F THE DEFENDANT | S | NDI GENT, THE COURT MAY, UPON
SHON NG OF GOOD CAUSE, ORDER THAT THE COUNTY PAY FOR AN | NDEPENDENT
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PSYCHI ATRI C EVALUATI ON. The defendant shall notify the prosecuting
attorney at |least 5 days before the day schedul ed for the
i ndependent eval uation that he or she intends to secure such an
eval uation. The prosecuting attorney may simlarly obtain
i ndependent psychiatric evaluation. A clinician secured by an
i ndi gent defendant —shall—be— IS entitled to receive a reasonable
fee as approved by the court.

(4) The defendant shall fully cooperate in his or her
exam nation by personnel of the center for forensic psychiatry or
by other qualified personnel, and by any other independent
exam ners for the defense and prosecution. If he or she fails to
cooperate, and that failure is established to the satisfaction of
the court at a hearing prior to trial, the defendant shall be
barred frompresenting testinony relating to his or her insanity at
the trial of the case

(5) Statenents nmade by the defendant to personnel of the
center for forensic psychiatry, to other qualified personnel, or to
any i ndependent exam ner during an exam nation shall not be
adm ssi bl e or have probative value in court at the trial of the
case on any issues other than his or her nmental illness or insanity
at the tine of the alleged of fense.

(6) Upon concl usion of the exam nation, the center for
forensic psychiatry or the other qualified personnel, and any
i ndependent exam ner, shall prepare a witten report and shal
submit the report to the prosecuting attorney and defense counsel.
The report shall contain

(a) The clinical findings of the center, the qualified
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personnel, or any independent exam ner

(b) The facts, in reasonable detail, upon which the findings
wer e based.

(c) The opinion of the center or qualified personnel, and the
i ndependent exam ner on the issue of the defendant's insanity at
the tine the all eged offense was commtted and whether the
defendant was nentally ill or nentally retarded at the tine the
al  eged of fense was conm tted.

(7) Wthin 10 days after the receipt of the report fromthe
center for forensic psychiatry or fromthe qualified personnel, or
within 10 days after the receipt of the report of an independent
exam ner secured by the prosecution, whichever occurs |ater, but
not later than 5 days before the trial of the case, or at —sueh
other— ANOTHER time —as— the court directs, the prosecuting
attorney shall file and serve upon the defendant a notice of
rebuttal of the defense of insanity which shall contain the nanes
of the witnesses whomthe prosecuting attorney proposes to call in
rebutt al

(8) The report of the center for forensic psychiatry, the
gual i fied personnel, or any independent exam ner may be adm ssible
in evidence upon the stipulation of the prosecution and def ense.

(9) As used in this section, "qualified personnel” means
either—ofthe following-

—f(a)Personnel— PERSONNEL neeting standards determ ned by the
departnment of —wental— COMMUNITY heal th under rul es promnul gated
pursuant to —Aet—No—3066—o6f the Public-Actsof 1969, beingsections
24301+ +o-—24-315—6fthe M-ehigan—Conpi-ted—Laws—
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of the recorder—s——court—of the ecity—of Detroit— THE ADM NI STRATI VE
PROCEDURES ACT OF 1969, 1969 PA 306, MCL 24.201 TO 24.328.

CHAPTER | X

Sec. 10. (1) |If a person has been convicted of a felony or an
attenpt to conmt a felony, whether the conviction occurred in this
state or would have been for a felony or attenpt to commt a felony
inthis state if obtained in this state, and that person commts a
subsequent felony within this state, the person shall be punished
upon conviction of the subsequent felony and sentenci ng under
section 13 of this chapter as foll ows:

(a) If the subsequent felony is punishable upon a first
conviction by inprisonnent for a termless than life, the court,
except as otherwise provided in this section or section 1 of
chapter XI, may place the person on probation or sentence the
person to inprisonment for a maxinumtermthat is not nore than 1-
1/2 times the longest termprescribed for a first conviction of
that offense or for a lesser term

(b) If the subsequent felony is punishable upon a first
conviction by inprisonnent for life, the court, except as otherw se
provided in this section or section 1 of chapter XI, may place the
person on probation or sentence the person to inprisonnent for life
or for a |lesser term

(c) If the subsequent felony is a major controll ed substance
of fense, the person shall be punished as provided by part 74 of the

public health code, 1978 PA 368, MCL 333. 7401 to 333. 7461
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(2) If the court pursuant to this section inposes a sentence
of inprisonnent for any termof years, the court shall fix the
l ength of both the m ni num and maxi nrum sentence w thin any
specified limts in ternms of years or a fraction of a year and the
sentence so inposed shall be considered an indeterm nate sentence.
THE COURT SHALL NOT FI X A MAXI MUM SENTENCE THAT IS LESS THAN THE
MAXI MUM TERM FOR A FI RST CONVI CTI ON

(3) A conviction shall not be used to enhance a sentence under
this section if that conviction is used to enhance a sentence under
a statute that prohibits use of the conviction for further
enhancenent under this section.

Sec. 11. (1) |If a person has been convicted of any
conmbination of 2 or nore felonies or attenpts to commt felonies,
whet her the convictions occurred in this state or woul d have been
for felonies or attenpts to conmt felonies in this state if
obtained in this state, and that person conmits a subsequent felony
within this state, the person shall be puni shed upon conviction of
t he subsequent felony and sentencing under section 13 of this
chapter as follows:

(a) If the subsequent felony is punishable upon a first
conviction by inprisonment for a termless than |[ife, the court,
except as otherwise provided in this section or section 1 of
chapter XI, may sentence the person to inprisonment for a maxi mum
termthat is not nore than twice the |ongest term prescri bed by |aw
for a first conviction of that offense or for a |lesser term

(b) If the subsequent felony is punishable upon a first

conviction by inprisonnent for life, the court, except as otherw se

03817' 05 ac



© 00 N o o B~ wWw N P

N NN N N N NN P P P P R R P PR R
N~ o o0 A WN P O ©O 0N O O~ WDN kO

9

provided in this section or section 1 of chapter XI, may sentence
the person to inprisonnent for life or for a |l esser term

(c) If the subsequent felony is a major controll ed substance
of fense, the person shall be punished as provided by part 74 of the
public health code, 1978 PA 368, MCL 333. 7401 to 333. 7461

(2) If the court pursuant to this section inposes a sentence
of inprisonnent for any termof years, the court shall fix the
l ength of both the m ni mumand maxi num sentence w thin any
specified limts in ternms of years or a fraction of a year, and the
sentence so inposed shall be considered an indeterm nate sentence.
THE COURT SHALL NOT FI X A MAXI MUM SENTENCE THAT | S LESS THAN THE
MAXI MUM TERM FOR A FI RST CONVI CT1 ON

(3) A conviction shall not be used to enhance a sentence under
this section if that conviction is used to enhance a sentence under
a statute that prohibits use of the conviction for further
enhancenent under this section.

Sec. 12. (1) |If a person has been convicted of any
conbination of 3 or nore felonies or attenpts to commt felonies,
whet her the convictions occurred in this state or woul d have been
for felonies or attenpts to conmt felonies in this state if
obtained in this state, and that person conmits a subsequent felony
within this state, the person shall be punished upon conviction of
t he subsequent fel ony and sentencing under section 13 of this
chapter as follows:

(a) If the subsequent felony is punishable upon a first
conviction by inprisonnent for a maxinumtermof 5 years or nore or

for life, the court, except as otherwi se provided in this section
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or section 1 of chapter Xl, may sentence the person to inprisonnent
for life or for a |l esser term

(b) If the subsequent felony is punishable upon a first
conviction by inprisonment for a maximnumtermthat is |l ess than 5
years, the court, except as otherw se provided in this section or
section 1 of chapter Xl, may sentence the person to inprisonnent
for a maximumterm of not nore than 15 years.

(c) If the subsequent felony is a major controll ed substance
of fense, the person shall be punished as provided by part 74 of the
public health code, 1978 PA 368, MCL 333. 7401 to 333. 7461

(2) If the court pursuant to this section inposes a sentence
of inprisonnent for any termof years, the court shall fix the
l ength of both the m ni num and maxi mrum sentence w thin any
specified limts in ternms of years or a fraction of a year, and the
sentence so inposed shall be considered an i ndeterm nate sentence.
THE COURT SHALL NOT FI X A MAXI MUM SENTENCE THAT IS LESS THAN THE
MAXI MUM TERM FOR A FI RST CONVI CTI ON.

(3) A conviction shall not be used to enhance a sentence under
this section if that conviction is used to enhance a sentence under
a statute that prohibits use of the conviction for further
enhancenent under this section.

(4) An offender sentenced under this section or section 10 or
11 of this chapter for an offense other than a major controlled
substance offense is not eligible for parole until expiration of
the foll ow ng:

(a) For a prisoner other than a prisoner subject to

disciplinary tinme, the mnimumtermfixed by the sentencing judge
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at the tine of sentence unless the sentencing judge or a successor
gives witten approval for parole at an earlier date authorized by
I aw.

(b) For a prisoner subject to disciplinary time, the m ninmm
termfixed by the sentencing judge.

(5) This section and sections 10 and 11 of this chapter are
not in derogation of other provisions of law that permt or direct
t he inposition of a consecutive sentence for a subsequent fel ony.

(6) As used in this section, "prisoner subject to disciplinary
time" neans that termas defined in section 34 of 1893 PA 118, MCL
800. 34.

CHAPTER XI

Sec. 3. (1) The sentence of probation shall include all of the
foll ow ng conditions:

(a) During the termof his or her probation, the probationer
shall not violate any crimnal |law of this state, the United
States, or another state or any ordinance of any nmunicipality in
this state or another state.

(b) During the termof his or her probation, the probationer
shall not |eave the state without the consent of the court granting
his or her application for probation.

(c) The probationer shall report to the probation officer,
either in person or in witing, nonthly or as often as the
probation officer requires. This subdivision does not apply to a
juvenil e placed on probation and conm tted under section 1(3) or
(4) of chapter X to an institution or agency described in the

youth rehabilitation services act, 1974 PA 150, MCL 803.301 to
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803. 309.

(d) If sentenced in circuit court, the probationer shall pay a
probati on supervision fee as prescribed in section 3c of this
chapter.

(e) The probationer shall pay restitution to the victimof the
defendant's course of conduct giving rise to the conviction or to
the victinms estate as provided in chapter I X An order for paynent
of restitution may be nodified and shall be enforced as provided in
chapter | X

(f) The probationer shall pay an assessnment ordered under
section 5 of 1989 PA 196, MCL 780.905.

(g) The probationer shall pay the m ninum state cost
prescribed by section 1j of chapter [|X

(h) If the probationer is required to be registered under the
sex offenders registration act, 1994 PA 295, MCL 28.721 to 28.732,

t he probationer shall conply with that act.

(2) As a condition of probation, the court nmay require the
probationer to do 1 or nore of the follow ng:

(a) Be inprisoned in the county jail for not nore than 12
nonths, at the time or intervals, which may be consecutive or
nonconsecutive, wthin the probation as the court determ nes.
However, the period of confinenment shall not exceed the maxi mum
peri od of inprisonment provided for the offense charged if the
maxi mum period is less than 12 nonths. The court may permt day
parol e as authorized under 1962 PA 60, MCL 801.251 to 801.258. The
court may permit a work or school release fromjail. This

subdi vi sion does not apply to a juvenile placed on probation and
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comm tted under section 1(3) or (4) of chapter I X to an institution
or agency described in the youth rehabilitation services act, 1974
PA 150, MCL 803.301 to 803. 309.

(b) Pay imrediately or within the period of his or her
probation a fine inposed when placed on probation.

(c) Pay costs pursuant to subsection (5).

(d) Pay any assessnent ordered by the court other than an
assessnent described in subsection (1)(f).

(e) Engage in community service.

(f) Agree to pay by wage assignnent any restitution,
assessnent, fine, or cost inposed by the court.

(g) Participate in inpatient or outpatient drug treatnment or
begi nni ng January 1, 2005, participate in a drug treatnent court
under chapter 10A of the revised judicature act of 1961, 1961 PA
236, MCL 600.1060 to 600.1082.

(h) Participate in nental health treatnent.

(i) Participate in nmental health or substance abuse
counsel i ng.

(j) Participate in a conmunity corrections program

(k) Be under house arrest.

() Be subject to electronic nonitoring.

(m Participate in a residential probation program

(n) Satisfactorily conplete a program of incarceration in a
special alternative incarceration unit as provided in section 3b of
this chapter.

(o) Be subject to conditions reasonably necessary for the

protection of 1 or nore nanmed persons.
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(p) Reinburse the county for expenses incurred by the county
in connection with the conviction for which probation was ordered
as provided in the prisoner reinbursenent to the county act, 1984
PA 118, MCL 801.81 to 801.93.

(q) Complete his or her high school education or obtain the
equi val ency of a high school education in the formof a genera
educati on devel opnent (GED) certificate.

(3) The court may inpose other |awful conditions of probation
as the circunstances of the case require or warrant or as in its
j udgnent are proper

(4) If an order or anended order of probation contains a
condition for the protection of 1 or nore naned persons as provided
in subsection (2)(0), the court or a | aw enforcenent agency wthin
the court's jurisdiction shall enter the order or anended order
into the | aw enforcenent information network. If the court rescinds
t he order or anended order or the condition, the court shall renove
t he order or anmended order or the condition fromthe | aw
enforcenent information network or notify that |aw enforcenent
agency and the | aw enforcenent agency shall renove the order or
amended order or the condition fromthe | aw enforcenment information
net wor K.

(5) If the court requires the probationer to pay costs under
subsection (2), the costs shall be linmted to expenses specifically
incurred in prosecuting the defendant or providing | egal assistance
to the defendant and supervision of the probationer

(6) If the court inposes costs under subsection (2) as part of

a sentence of probation, all of the follow ng apply:
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(a) The court shall not require a probationer to pay costs
under subsection (2) unless the probationer is or will be able to
pay themduring the termof probation. In determ ning the anount
and nmet hod of paynent of costs under subsection (2), the court
shall take into account the probationer's financial resources and
the nature of the burden that paynent of costs will inpose, with
due regard to his or her other obligations.

(b) A probationer who is required to pay costs under
subsection (1)(g) or (2)(c) and who is not in willful default of
t he paynent of the costs may petition the sentencing judge or his
or her successor at any tinme for a rem ssion of the paynent of any
unpai d portion of those costs. If the court determ nes that paynent
of the amount due will inpose a manifest hardship on the
probationer or his or her imediate famly, the court may remt all
or part of the amount due in costs or nodify the nmethod of paynent.

(7) If a probationer is required to pay costs as part of a
sentence of probation, the court may require paynent to be nade
i medi ately or the court may provide for paynent to be nmade within
a specified period of tinme or in specified install nents.

(8) If a probationer is ordered to pay costs as part of a
sentence of probation, conpliance with that order shall be a
condition of probation. The court may revoke probation if the
probationer fails to conply with the order and if the probationer
has not nmade a good faith effort to conply with the order. In
determ ni ng whet her to revoke probation, the court shall consider
t he probationer's enploynent status, earning ability, and financi al

resources, the willfulness of the probationer's failure to pay, and
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any ot her special circunstances that may have a bearing on the
probationer's ability to pay. The proceedi ngs provided for in this
subsection are in addition to those provided in section 4 of this
chapter.

(9) If —sentenecing— ENTRY OF JUDGVENT is deferred in the
circuit court, the court shall require the individual to pay a
supervision fee in the same manner as is prescribed for a del ayed
sentence under section 1(3) of this chapter, shall require the
i ndi vidual to pay the mninum state costs prescribed by section 1j
of chapter I X and may inpose, as applicable, the conditions of
probation described in subsections (1), (2), and (3).

(10) If sentencing is delayed or ENTRY OF JUDGVENT | S deferred
in the district court or in a nunicipal court, the court shal
require the individual to pay the mninumstate costs prescribed by
section 1] of chapter | X and may inpose, as applicable, the
conditions of probation described in subsections (1), (2), and (3).

Enacting section 1. Section 3a of chapter X of the code of

crimnal procedure, 1927 PA 175, MCL 770.3a, is repeal ed.
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