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HOUSE BILL No. 5166

September 13, 2005, Introduced by Reps. Newell, Zelenko, Vander Veen, Murphy,
Vagnozzi, Shaffer, Lipsey, Byrum, Clack, Stahl, Meisner, Bieda, Gonzales, Plakas,
Gleason and Leland and referred to the Committee on Senior Health, Security, and
Retirement.

A bill to anmend 1979 PA 218, entitled
"Adult foster care facility licensing act,"
(MCL 400.701 to 400.737) by adding section 34b; and to repeal acts
and parts of acts.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

SEC. 34B. (1) IN ADDI TI ON TO THE RESTRI CTlI ONS PRESCRI BED | N
SECTI ONS 13, 22, AND 31, AND EXCEPT AS OTHERW SE PROVI DED | N
SUBSECTI ON (2), AN ADULT FOSTER CARE FACI LI TY SHALL NOT EMPLOY OR
| NDEPENDENTLY CONTRACT W TH AN | NDI VI DUAL WHO REGULARLY HAS DI RECT
ACCESS TO OR PROVI DES DI RECT SERVI CES TO RESI DENTS OF THE ADULT

FOSTER CARE FACI LI TY AFTER THE EFFECTI VE DATE OF THE AMENDATORY ACT

THAT ADDED THI'S SECTION I F 1 OR MORE OF THE FOLLOW NG APPLY:
(A) THE I NDI VI DUAL HAS BEEN CONVI CTED OF A FELONY OR AN
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ATTEMPT OR CONSPI RACY TO COWM T A FELONY OTHER THAN A FELONY FOR A
RELEVANT CRI ME DESCRI BED UNDER 42 USC 1320A-7 UNLESS 15 YEARS HAVE
LAPSED SI NCE THE | NDI VI DUAL COVPLETED ALL OF THE TERMS AND
CONDI TIONS OF H' S OR HER SENTENCI NG, PAROLE, AND PROBATI ON FOR THAT
CONVI CTI ON BEFORE THE DATE OF APPLI CATI ON FOR EMPLOYMENT OR THE
DATE OF THE EXECUTI ON OF THE | NDEPENDENT CONTRACT.

(B) THE I NDI VI DUAL HAS BEEN CONVI CTED OF A M SDEMEANOR, OTHER
THAN A M SDEMEANOR FOR A RELEVANT CRI ME DESCRI BED UNDER 42 USC
1320A-7 I NVOLVI NG ABUSE, NEGLECT, ASSAULT, BATTERY, OR CRI M NAL
SEXUAL CONDUCT OR | NVOLVI NG FRAUD OR THEFT AGAI NST A VULNERABLE
ADULT AS THAT TERM | S DEFI NED I N SECTI ON 145M OF THE M CH GAN PENAL
CODE, 1931 PA 328, MCL 750. 145M OR A STATE OR FEDERAL CRI ME THAT
I S SUBSTANTI ALLY SIM LAR TO A M SDEMEANOR DESCRIBED I N THI S
SUBDI VI SION WTH N THE 10 YEARS | MVEDI ATELY PRECEDI NG THE DATE OF
APPLI CATI ON FOR EMPLOYMENT OR THE DATE OF THE EXECUTI ON OF THE
CONTRACT.

(©) THE I NDI VI DUAL HAS BEEN CONVI CTED OF AN OFFENSE LI STED
UNDER R 400. 1152 OF THE M CH GAN ADM NI STRATI VE CODE

(D) THE 1 NDI VI DUAL HAS BEEN CONVI CTED OF A RELEVANT CRI MVE
DESCRI BED UNDER 42 USC 1320A-7.

(E) THE I NDI VI DUAL HAS BEEN THE SUBJECT OF A SUBSTANTI ATED
FI NDI NG OF NEGLECT, ABUSE, OR M SAPPROPRI ATI ON OF PROPERTY BY THE
DEPARTMENT UNDER AN | NVESTI GATI ON CONDUCTED | N ACCORDANCE W TH 42
USC 13951 -3 OR 1396R

(2) EXCEPT AS OTHERW SE PROVIDED IN THI S SUBSECTI ON AND
SUBSECTI ON (7), AN ADULT FOSTER CARE FACI LI TY SHALL NOT EMPLOY COR
| NDEPENDENTLY CONTRACT W TH AN | NDI VI DUAL WHO REGULARLY HAS DI RECT
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ACCESS TO OR PROVI DES DI RECT SERVI CES TO RESI DENTS AFTER THE
EFFECTI VE DATE OF THE AVENDATORY ACT THAT ADDED THI'S SECTI ON UNTI L
THE ADULT FOSTER CARE FACI LI TY COMPLIES W TH SUBSECTI ON (4). EXCEPT
AS OTHERW SE PROVI DED, THI S SUBSECTI ON AND SUBSECTI ON (1) DO NOT
APPLY TO AN | NDI VI DUAL WHO | S EMPLOYED BY OR UNDER CONTRACT TO AN
ADULT FOSTER CARE FACI LI TY BEFORE THE EFFECTI VE DATE OF THE
AVENDATORY ACT THAT ADDED TH' S SECTI ON. AN | NDI VI DUAL WHO | S EXEMPT
UNDER THI S SUBSECTION IS NOT LIM TED TO WORKI NG W THI N THE ADULT
FOSTER CARE FACI LI TY W TH WH CH HE OR SHE |'S EMPLOYED BY OR UNDER

| NDEPENDENT CONTRACT W TH ON THE EFFECTI VE DATE OF THE AMENDATORY
ACT THAT ADDED THI S SECTI ON. THAT | NDI VI DUAL MAY TRANSFER TO
ANOTHER ADULT FOSTER CARE FACI LI TY W THOUT A CRIM NAL HI STORY CHECK
BEI NG CONDUCTED | N ACCORDANCE W TH THI' S SUBSECTI ON AND SUBSECTI ON
(1). |F THE I NDI VI DUAL | S SUBSEQUENTLY CONVI CTED OF A CRI ME OR
OFFENSE DESCRI BED UNDER SUBSECTI ON (1) (A), (B), (C), OR (D) OR
FOUND TO BE THE SUBJECT OF A SUBSTANTI ATED FI NDI NG DESCRI BED UNDER
SUBSECTI ON (1) (E), HE OR SHE 1S SUBJECT TO THE REQUI REMENTS OF THI S
SUBSECTI ON AND SUBSECTI ON (1) AND MAY BE DENI ED EMPLOYMENT.

(3) AN | NDI VI DUAL WHO APPLI ES FOR EMPLOYMENT ElI THER AS AN
EMPLOYEE OR AS AN | NDEPENDENT CONTRACTOR W TH AN ADULT FOSTER CARE
FACI LI TY AND HAS RECEI VED A GOOD FAI TH OFFER OF EMPLOYMENT OR
| NDEPENDENT CONTRACT FROM THE ADULT FOSTER CARE FACI LI TY SHALL G VE
WRI TTEN CONSENT AT THE TI ME OF APPLI CATI ON FOR THE DEPARTMENT OF
STATE POLI CE TO CONDUCT A CRI M NAL HI STORY CHECK UNDER THI S
SECTI ON, ALONG W TH | DENTI FI CATI ON ACCEPTABLE TO THE DEPARTMENT OF
STATE POLI CE.

(4) UPON RECEI PT OF THE WRI TTEN CONSENT AND | DENTI FI CATI ON
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REQUI RED UNDER SUBSECTI ON (3), THE ADULT FOSTER CARE FACI LI TY THAT
HAS MADE A GOOD FAI TH OFFER OF EMPLOYMENT OR | NDEPENDENT CONTRACT
SHALL MAKE A REQUEST TO THE DEPARTMENT OF STATE PCLI CE TO CONDUCT A
CRIM NAL HI STORY CHECK ON THE | NDI VI DUAL AND TO FORWARD THE

I NDI VI DUAL' S FI NGERPRI NTS TO THE FEDERAL BUREAU OF | NVESTI GATI ON
THE DEPARTMENT OF STATE PQOLI CE SHALL REQUEST THE FEDERAL BUREAU CF
I NVESTI GATI ON TO MAKE A DETERM NATI ON OF THE EXI STENCE OF ANY

NATI ONAL CRI M NAL HI STORY PERTAI NI NG TO THE | NDI VI DUAL. THE

I NDI VI DUAL SHALL PROVI DE THE DEPARTMENT OF STATE PCLICE WTH A SET
OF FI NGERPRI NTS. THE REQUEST SHALL BE MADE | N A MANNER PRESCRI BED
BY THE DEPARTMENT OF STATE POLI CE. THE ADULT FOSTER CARE FACI LI TY
SHALL MAKE THE WRI TTEN CONSENT AND | DENTI FI CATI ON AVAI LABLE TO THE
DEPARTMENT OF STATE POLICE. THE ADULT FOSTER CARE FACI LI TY SHALL
REQUEST THE DEPARTMENT TO CONDUCT A CHECK OF ALL RELEVANT

REG STRI ES ESTABLI SHED ACCORDI NG TO FEDERAL REGULATI ONS FOR ANY
SUBSTANTI ATED FI NDI NGS OF ABUSE, NEGLECT, OR M SAPPROPRI ATI ON OF
PROPERTY. |IF THERE | S A CHARGE FOR CONDUCTI NG THE CRI M NAL H STORY
CHECK, THE ADULT FOSTER CARE FACI LI TY REQUESTI NG THE CRI M NAL

H STORY CHECK SHALL PAY THE COST OF THE CHARCE. THE ADULT FOSTER
CARE FACI LI TY SHALL NOT SEEK RElI MBURSEMENT FOR THE CHARGE FROM THE
I NDI VI DUAL WHO | S THE SUBJECT OF THE CRIM NAL HI STORY CHECK. THE
DEPARTMENT OF STATE POLI CE SHALL CONDUCT A CRIM NAL HI STORY CHECK
ON THE I NDI VI DUAL NAMED | N THE REQUEST. THE DEPARTMENT OF STATE
POLI CE SHALL PROVI DE THE ADULT FOSTER CARE FACILITY WTH A WRI TTEN
REPORT OF THE CRIM NAL HI STORY CHECK. THE REPORT SHALL CONTAI N ANY
CRI M NAL HI STORY RECORD | NFORMATI ON ON THE | NDI VI DUAL NMAI NTAI NED BY
THE DEPARTMENT OF STATE PCOLI CE. THE DEPARTMENT OF STATE POLI CE
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SHALL PROVI DE THE RESULTS OF THE FEDERAL BUREAU OF | NVESTI GATI ON
DETERM NATI ON TO THE DEPARTMENT W THI N 30 DAYS AFTER THE REQUEST 1S
MADE. | F THE REQUESTI NG ADULT FOSTER CARE FACILITY IS NOT' A STATE
DEPARTMENT OR AGENCY AND |F A CRIM NAL CONVICTION | S DI SCLOSED ON
THE FEDERAL BUREAU OF | NVESTI GATI ON DETERM NATI ON, THE DEPARTMENT
SHALL NOTI FY THE ADULT FOSTER CARE FACI LI TY AND THE | NDI VI DUAL WHO
IS THE SUBJECT OF THE FEDERAL BUREAU OF | NVESTI GATI ON DETERM NATI ON
IN VRI TI NG OF THE TYPE OF CRI M NAL CONVI CTlI ON DI SCLOSED ON THE
FEDERAL BUREAU OF | NVESTI GATI ON DETERM NATI ON W THOUT DI SCLGOSI NG
THE DETAILS OF THE CRIM NAL CONVI CTlI ON. THE CHARGES FOR
FI NGERPRI NTI NG OR A FEDERAL BUREAU OF | NVESTI GATI ON DETERM NATI ON
UNDER THI S SUBSECTI ON SHALL BE PAID I N THE MANNER REQUI RED UNDER
TH'S SUBSECTI ON. THE NOTI CE SHALL | NCLUDE A STATEMENT THAT THE
I NDI VI DUAL HAS A RI GHT TO APPEAL A DECI SI ON MADE BY THE ADULT
FOSTER CARE FACI LI TY REGARDI NG H' S OR HER EMPLOYMENT ELI G BI LI TY
BASED ON THE CRI M NAL BACKGROUND CHECK. THE NOTI CE SHALL | NCLUDE
I NFORVATI ON REGARDI NG WHERE TO FI LE THE APPEAL AND | NFORVATI ON
DESCRI Bl NG THE APPELLATE PROCEDURES ESTABLI SHED UNDER SECTI ON
20173B OF THE PUBLI C HEALTH CCDE, 1978 PA 368, MCL 333.20173B

(5) I'F AN ADULT FOSTER CARE FACI LI TY DETERM NES | T NECESSARY
TO EMPLOY OR | NDEPENDENTLY CONTRACT W TH AN | NDI VI DUAL BEFORE
RECEI VI NG THE RESULTS OF THE I NDI VI DUAL' S CRI M NAL HI STORY CHECK
REQUI RED UNDER THI S SECTI ON, THE ADULT FOSTER CARE FACI LI TY MAY
CONDI TI ONALLY EMPLOY THE I NDI VI DUAL | F BOTH OF THE FOLLON NG APPLY:

(A) THE ADULT FOSTER CARE FACI LI TY REQUESTS THE CRI M NAL
H STORY CHECK REQUI RED UNDER THI S SECTI ON, UPON CONDI Tl ONALLY
EMPLOYI NG THE | NDI VI DUAL.
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(B) THE I NDI VI DUAL SIGNS A WRI TTEN STATEMENT | NDI CATI NG ALL OF
THE FOLLOW NG

(i) THAT HE OR SHE HAS NOT BEEN CONVI CTED OF 1 OR MORE OF THE
CRI MES THAT ARE DESCRI BED | N SUBSECTION (1) (A), (B), (C), AND (D)
W THI N THE APPLI CABLE TI ME PERI OD PRESCRI BED BY SUBSECTI ON (1) (A)
AND (B).

(i) THAT HE OR SHE HAS NOT BEEN THE SUBJECT OF A SUBSTANTI ATED
FI NDI NG AS DESCRI BED | N SUBSECTI ON (1) (E).

(iii) THE | NDI VI DUAL AGREES THAT, |F THE | NFORMATI ON | N THE
CRI M NAL HI STORY CHECK CONDUCTED UNDER THI'S SECTI ON DOES NOT
CONFI RM THE | NDI VI DUAL' S STATEMENTS UNDER SUBPARAGRAPHS (i) AND (ii),
H S OR HER EMPLOYMENT WLL BE TERM NATED BY THE ADULT FOSTER CARE
FACI LI TY AS REQUI RED UNDER SUBSECTI ON (1) UNLESS AND UNTIL THE
| NDI VI DUAL APPEALS AND CAN PROVE THAT THE | NFORMATI ON IS | NCORRECT.
THE ADULT FOSTER CARE FACI LI TY SHALL PROVIDE A COPY OF THE RESULTS
OF THE CRIM NAL HI STORY CHECK CONDUCTED UNDER THI S SECTI ON TO THE
| NDI VI DUAL.

(iv) THAT HE OR SHE UNDERSTANDS THE CONDI TI ONS DESCRI BED I N
SUBPARAGRAPHS (i), (ii), AND (iii) THAT RESULT I N THE TERM NATI ON OF
H S OR HER EMPLOYMENT AND THAT THOSE CONDI TI ONS ARE GOOD CAUSE FOR
TERM NATI ON.

(6) ON THE EFFECTI VE DATE OF THE AVENDATORY ACT THAT ADDED
THI'S SECTI ON, THE DEPARTMENT SHALL DEVELOP AND DI STRI BUTE A MODEL
FORM FOR THE STATEMENT REQUI RED UNDER SUBSECTI ON (5)(B). THE
DEPARTMENT SHALL MAKE THE MODEL FORM AVAI LABLE TO ADULT FOSTER CARE
FACI LI TI ES UPON REQUEST AT NO CHARGE.

(7) |F AN | NDI VI DUAL |'S CONDI TI ONALLY EMPLOYED UNDER THI S
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SECTI ON, AND THE REPORT DESCRI BED | N SUBSECTI ON (4), |F APPLI CABLE,
DOES NOT CONFI RM THE | NDI VI DUAL' S STATEMENT UNDER SUBSECTI ON
(5)(B) (i) OR (ii), THE ADULT FOSTER CARE FACI LI TY SHALL TERM NATE THE
| NDI VI DUAL' S EMPLOYMENT AS REQUI RED BY SUBSECTI ON (1).

(8) AN | NDI VI DUAL WHO KNOW NGLY PROVI DES FALSE | NFORVATI ON
REGARDI NG A CRI M NAL CONVI CTI ON ON A STATEMENT DESCRI BED I N
SUBSECTI ON (5) (B) (i) OR (ii) IS GULTY OF A M SDEMEANOR PUNI SHABLE BY
| MPRI SONVENT FOR NOT MORE THAN 93 DAYS OR A FINE OF NOT MORE THAN
$1, 000. 00, OR BOTH.

(9) AN ADULT FOSTER CARE FACI LI TY SHALL USE CRI M NAL HI STORY
RECORD | NFORMATI ON OBTAI NED UNDER THI S SECTI ON ONLY FOR THE PURPCSE
OF EVALUATI NG AN | NDI VI DUAL' S QUALI FI CATI ONS FOR EMPLOYMENT | N THE
POSI TI ON FOR WHI CH HE OR SHE HAS APPLI ED AND FOR THE PURPOSES OF
SUBSECTI ONS (5) AND (7). AN ADULT FOSTER CARE FACI LI TY OR AN
EMPLOYEE OF THE ADULT FOSTER CARE FACI LI TY SHALL NOT DI SCLOSE
CRI M NAL HI STORY RECORD | NFORMATI ON OBTAI NED UNDER THI'S SECTI ON TO
A PERSON WHO | S NOT DI RECTLY | NVOLVED | N EVALUATI NG THE
| NDI VI DUAL' S QUALI FI CATI ONS FOR EMPLOYMENT OR | NDEPENDENT CONTRACT.
AN | NDI VI DUAL WHO KNOW NGLY USES OR DI SSEM NATES THE CRI M NAL
HI STORY RECORD | NFORMVATI ON OBTAI NED UNDER THI'S SECTI ON | N VI OLATI ON
OF THI'S SUBSECTION IS GUILTY OF A M SDEMEANOR PUNI SHABLE BY
| MPRI SONVENT FOR NOT MORE THAN 93 DAYS OR A FINE OF NOT MORE THAN
$1, 000. 00, OR BOTH. AN I NDI VI DUAL WHO SUFFERS | NJURY AS A RESULT OF
A VI OLATION OF TH S SUBSECTI ON MAY BRING A ClIVIL CAUSE OF ACTI ON
FOR DAMAGES AGAI NST THE PERSON WHO VI OLATES THI'S SUBSECTI ON. UPON
WRI TTEN REQUEST FROM ANOTHER ADULT FOSTER CARE FACI LI TY OR HEALTH
FACI LI TY OR AGENCY THAT |'S CONSI DERI NG EMPLOYI NG OR | NDEPENDENTLY
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CONTRACTI NG W TH AN | NDI VI DUAL, AN ADULT FOSTER CARE FACI LI TY THAT
HAS OBTAI NED CRI M NAL HI STORY RECORD | NFORMVATI ON UNDER THI'S SECTI ON
ON THAT | NDI VI DUAL SHALL SHARE, W TH THE | NDI VI DUAL' S CONSENT, THE
| NFORMATI ON W TH THE REQUESTI NG ADULT FOSTER CARE FACI LI TY OR
HEALTH FACI LI TY OR AGENCY. EXCEPT FOR A KNOA NG OR | NTENTI ONAL
RELEASE OF FALSE | NFORVATI ON, AN ADULT FOSTER CARE FACI LI TY HAS NO
LI ABI LI TY I N CONNECTI ON W TH THE RELEASE OF CRI M NAL HI STORY RECORD
| NFORMATI ON UNDER THI'S SUBSECTI ON.

(10) AS A CONDI TI ON OF CONTI NUED EMPLOYMENT, EACH EMPLOYEE OR
| NDEPENDENT CONTRACTOR SHALL AGREE | N WRI TI NG TO REPORT TO THE
ADULT FOSTER CARE FACI LI TY | MVEDI ATELY UPON El THER OF THE
FOLLOW NG

(A) BEING CONVI CTED OF 1 OR MORE OF THE CRI M NAL OFFENSES
LI STED | N SUBSECTION (1) (A), (B), (C), AND (D).

(B) BEING THE SUBJECT OF A SUBSTANTI ATED FI NDI NG OF NEGLECT,
ABUSE, OR M SAPPROPRI ATI ON OF PROPERTY AS DESCRI BED | N SUBSECTI ON
(1) (B.

(11) WTH N 1 YEAR AFTER THE EFFECTI VE DATE OF THE AMENDATORY
ACT THAT ADDED THI S SECTI ON, THE DEPARTMENT SHALL SUBM T A WRI TTEN
REPORT TO THE LEG SLATURE REGARDI NG THE | MPACT AND EFFECTI VENESS OF
THI'S AVENDATORY ACT AND ON THE FEASI BI LI TY OF | MPLEMENTI NG CRI M NAL
HI STORY CHECKS ON VOLUNTEERS WHO WORK | N ADULT FOSTER CARE
FACI LI TIES AND ON STATE AGENCY EMPLOYEES WHO ARE | NVOLVED | N THE
LI CENSI NG OF ADULT FOSTER CARE FACI LI TI ES AND REGULATI ON OF THOSE
EMPLOYEES.

(12) AS USED IN THI S SECTI ON:

(A) "HEALTH FACI LI TY OR AGENCY" MEANS A HEALTH FACI LI TY OR
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AGENCY AS DEFI NED I N SECTI ON 20106 OF THE PUBLI C HEALTH CODE, 1978
PA 368, MCL 333.20106.

(B) "1 NDEPENDENT CONTRACT" MEANS A CONTRACT ENTERED | NTO BY AN
ADULT FOSTER CARE FACI LITY WTH AN | NDI VI DUAL WHO PROVI DES THE
CONTRACTED SERVI CES | NDEPENDENTLY OR A CONTRACT ENTERED | NTO BY AN
ADULT FOSTER CARE FACI LI TY WTH AN ORGANI ZATI ON OR AGENCY THAT
EMPLOYS OR CONTRACTS W TH AN | NDI VI DUAL AFTER COMPLYI NG W TH THE
REQUI REMENTS OF THI' S SECTI ON TO PROVI DE THE CONTRACTED SERVI CES TO
THE ADULT FOSTER CARE FACI LITY ON BEHALF OF THE ORGANI ZATI ON OR
AGENCY.

Enacting section 1. Section 34a is repeal ed effective 60 days
after the departnent secures the necessary waiver, and files a
witten notice, as provided under enacting section 2.

Enacting section 2. Section 34b of the adult foster care
facility licensing act, 1979 PA 218, MCL 400.734b, as added by this
anendatory act, takes effect 60 days after the departnent secures
federal approval of the necessary waivers to utilize federal funds
to reinburse adult foster care facilities for the costs incurred
for requesting a national crimnal history check to be conducted by
the federal bureau of investigation and files with the secretary of
state a witten notice that the federal approval has been secured.

Enacting section 3. This anendatory act does not take effect
unl ess Senate Bill No. _ or House Bill No. 5168(request no.

03756' 05) of the 93rd Legislature is enacted into | aw
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