HOUSE BILL No. 5292

HOUSE BILL No. 5292

October 12, 2005, Introduced by Reps. Mortimer, Gaffney and Hune and referred to the
Committee on Insurance.

A bill to anmend 1956 PA 218, entitled
"The insurance code of 1956,"
by amendi ng sections 7911, 7918, 7921, 7925, 7931, 7941, 7945,
8111, 8124, and 8134 (MCL 500. 7911, 500.7918, 500.7921, 500. 7925,
500. 7931, 500. 7941, 500. 7945, 500.8111, 500.8124, and 500.8134),
sections 7911 and 7921 as anmended by 1993 PA 200, section 7918 as
anended by 2001 PA 182, sections 7925, 7931, and 7945 as anmended by
1980 PA 41, section 7941 as anended by 1990 PA 137, section 8111 as
anended by 1992 PA 182, section 8124 as added by 1989 PA 302, and
section 8134 as anended by 1998 PA 279, and by addi ng sections
8124a, 8125a, and 8133a.

THE PECPLE OF THE STATE OF M CHI GAN ENACT
Sec. 7911. (1) To inplenment this chapter, there shall be
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mai ntained within this state, by all insurers authorized to
transact in this state insurance other than Iife or disability

i nsurance, except the M chigan basic property insurance association
created pursuant to section 2920, an association of those insurers
to be known as the property and casualty guaranty associ ati on,
hereafter referred to as the "association". Each insurer shall be a
menber of the association as a condition of its authority to
continue to transact insurance in this state.

(2) An insurer fromwhich insurance has been or may be
procured in this state solely by virtue of —seetions—1901to-1955
CHAPTER 19 shall not be considered to be an insurer authorized to
transact insurance in this state for the purposes of this chapter.

(3) The associ ation —shall—be— IS subject to the requirenents
of this chapter —— AND chapter 81 ——and-seetion31#2a— but
shal-— IS not —be— subject to the other chapters of this act. The

associ ation shall be subject to other laws of this state to the
extent that it would be subject to those laws if it were an insurer
organi zed and operating under chapter 50, to the extent that those
other laws are consistent with this chapter

Sec. 7918. (1) The association may borrow funds when necessary
to inplenent this act.

(2) The association, either in its own nanme or through a
servicing facility, may sue or be sued, and nmay use the courts to
assert or defend any rights the association nmay have under this
chapter, to the extent necessary to fully exercise its rights and
performits duties under, and to inplenent, this chapter

(3) The association may retain and enploy |egal counsel inits
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di scretion to represent the association in all respects.

(4) THE ASSOCI ATI ON MAY BRI NG AN ACTI ON AGAI NST ANY THI RD
PARTY ADM NI STRATOR, AGENT, ATTORNEY, OR OTHER REPRESENTATI VE OF
THE | NSOCLVENT | NSURER TO OBTAI N CUSTODY AND CONTROL OF ALL CLAI M5
I NFORVATI ON, | NCLUDI NG ALL FI LES, RECORDS, AND ELECTRONI C DATA
RELATED TO AN | NSOLVENT COVPANY THAT ARE APPROPRI ATE OR NECESSARY
FOR THE ASSOCI ATION, OR A SIM LAR ASSOCI ATION I N OTHER STATES, TO
CARRY QUT I TS DUTI ES UNDER THI S ACT. THE ASSQOCI ATI ON SHALL HAVE THE
ABSOLUTE RI GHT THROUGH EMERGENCY EQUI TABLE RELI EF TO OBTAI N CUSTODY
AND CONTROL COF ALL CLAI M5 | NFORMATION IN THE CUSTODY OR CONTROL OF
THE THI RD PARTY ADM NI STRATOR, AGENT, ATTORNEY, OR OTHER
REPRESENTATI VE OF THE | NSOLVENT | NSURER, REGARDLESS OF WHERE THE
I NFORVATI ON MAY BE PHYSI CALLY LOCATED. IN BRI NG NG THE ACTI ON, THE
ASSOCI ATION IS NOT SUBJECT TO ANY DEFENSE, LIEN, POSSESSORY OR
OTHERW SE, OR OTHER LEGAL OR EQUI TABLE GROUND FOR REFUSAL TO
SURRENDER CLAI M5 | NFORMATI ON THAT M GHT BE ASSERTED AGAI NST THE
LI QUI DATOR OF THE | NSCLVENT | NSURERS. | F LITI GATI ON | S NECESSARY
FOR THE ASSOCI ATI ON TO OBTAI N CUSTODY OF THE CLAI MS | NFORVATI ON
REQUESTED AND I T RESULTS I N THE RELI NQUI SHVENT OF CLAI M5
I NFORVATI ON TO THE ASSOCI ATI ON AFTER REFUSAL TO PROVI DE THE
| NFORMATI ON | N RESPONSE TO A WRI TTEN DEMAND, THE COURT SHALL AWARD
THE ASSCOCI ATI ON I TS COSTS, EXPENSES, AND REASONABLE ATTORNEY FEES
I NCURRED I N BRI N@ NG THE ACTI ON. THI S SECTI ON DCES NOT AFFECT THE
Rl GHTS AND REMEDI ES THAT THE CUSTODI AN OF THE CLAI M5 | NFORVATI ON
MAY HAVE AGAI NST THE | NSOLVENT | NSURERS, SO LONG AS THOSE RI GHTS
AND REMEDI ES DO NOT CONFLI CT WTH THE RI GHTS OF THE ASSCCI ATI ON TO
CUSTODY AND CONTROL OF THE CLAI M5 | NFORMATI ON UNDER THI S ACT.
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(5) —4)— Upon request of the comm ssioner, consent of the
associ ation, and appointnment by the court, the association may act
as deputy receiver in delinquency proceedi ngs under chapter 81.

Sec. 7921. As used in this chapter

(a) "Insolvent insurer” means an insurer —fer—whicha

lori cil : I | . w i nal or_i hi
. . | ’ ot i L .

Hgqui-datton—of theinsurer—and— whi ch has been a nenber insurer AND

AGAI NST WHOM A FI NAL ORDER OF LI QUI DATI ON HAS BEEN ENTERED W TH A

FI NDI NG OF | NSOLVENCY BY A COURT OF COMPETENT JURI SDI CTION I N THE

| NSURER S STATE OF DOM Cl LE. The date on which the order becones

final shall be the date on which —the receiveri+s—appointedfor

purposes—ofthis—ehapter— ALL APPEALS OF THE FI NDI NG OF | NSOLVENCY
ARE EXHAUSTED. | F THE FI NDI NG OF | NSOLVENCY | N THE ORDER OF

LI QUI DATION | S NOT APPEALED, THE ORDER OF LI QUI DATI ON SHALL BE
CONSI DERED FI NAL ON THE DATE THE ORDER WAS | SSUED

(b) "Menber insurer"” neans an insurer required to be a nmenber
of the association pursuant to section 7911

Sec. 7925. (1) "Covered clains" neans obligations of an
i nsol vent insurer —whiech— THAT neet all of the follow ng
requi renents:

(a) Arise out of the insurance policy contracts of the
i nsolvent insurer issued to residents of this state or are payabl e
to residents of this state on behalf of insureds of the insolvent
i nsurer.

(b) Were unpaid by the insolvent insurer.

(c) Are presented as a claimto the receiver in this state or
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t he —asssoeeiation— ASSOCI ATION on or before the |ast date fixed for
the filing of clains in the domciliary delinquency proceedi ngs.

(d) Were incurred or existed before, at the tine of, or within
30 days after the date the receiver was appoi nted.

(e) Arise out of policy contracts of the insolvent insurer
i ssued for all kinds of insurance except life and disability
i nsur ance.

(f) Arise out of insurance policy contracts issued on or
before the | ast date on which the insolvent insurer was a nenber
i nsurer.

(2) Covered clains shall not include any of the foll ow ng:

(a) onligations to refund unearned prem uns above the first
$500. 00 of unearned prem uns from each person fromany 1 insolvent
i nsurer. The maxi mum anount of unearned premn uns whi ch shal
constitute a covered claimshall be adjusted annually to refl ect
changes in the cost of living under rules prescribed by the
comm ssioner. A REFUND I N AN AMOUNT LESS THAN $50. 00 SHALL NOT BE
MADE FOR UNEARNED PREM UMS.

(b) onligations incurred after the expiration date of the
i nsurance policy, after the insurance policy has been replaced by
the insured, or after the insurance policy has been cancel ed by the
associ ation as provided in this chapter

(c) oligations —which—-arise— ARl SI NG out of sections 2001 to

2050, or simlar provisions of law in another jurisdiction.

(3) Covered clainms shall not include —ebH-gatieons—to—-an
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: , | | . . hi , | i
calendar—year— ANY AMOUNT DUE ANY REI NSURER, | NSURER, | NSURANCE

POCL, UNDERWRI TI NG ASSOCI ATI ON, HEALTH MAI NTENANCE ORGANI ZATI ON,
HEALTH CARE CORPORATI ON, OR SELF-1 NSURER AS SUBROGATI ON RECOVERI ES,
CONTRI BUTI ON, | NDEMNI FI CATI ON, OR OTHER OBLI GATI ON. A CLAIM FOR ANY
AMOUNT DUE ANY RElI NSURER, | NSURER, | NSURANCE POOL, UNDERVRI TI NG
ASSCOCI ATI ON, HEALTH MAI NTENANCE ORGANI ZATI ON, HEALTH CARE
CORPORATI ON, OR SELF-1 NSURER SHALL NOT BE BROUGHT AGAI NST A PERSON
| NSURED UNDER A POLI CY | SSUED BY THE | NSOLVENT | NSURER UNLESS THE
CLAI M EXCEEDS THE ASSOCI ATI ON'S OBLI GATI ON LI M TATI ONS UNDER
SUBSECTI ON ( 6) .

(4) COVERED CLAI M5 SHALL NOT | NCLUDE OBLI GATI ONS FOR ANY FI RST
PARTY OR TH RD PARTY CLAI M BY OR AGAI NST AN | NSURED WHOSE NET WORTH
EXCEEDS $25, 000, 000. 00 ON DECEMBER 31, OR ON THE LAST DATE OF THE
I NSURED S FI SCAL PERICD | F THAT IS OTHER THAN DECEMBER 31, OF THE
YEAR | MVEDI ATELY PRECEDI NG THE DATE THE | NSURER BECOVES AN
I NSOLVENT | NSURER. | N DETERM NI NG NET WORTH ON THI S DATE, AN
I NSURED S NET WORTH SHALL | NCLUDE THE AGGREGATE NET WORTH OF THE
I NSURED AND ALL OF | TS SUBSI DI ARI ES AND AFFI LI ATES AS CALCULATED ON
A CONSOLI DATED BASI S. THE $25, 000, 000. 00 NET WORTH LIM T SHALL BE
ADJUSTED ANNUALLY TO REFLECT THE AGGREGATE ANNUAL PERCENTAGE CHANGE
I N THE CONSUMER PRI CE | NDEX SI NCE THE PREVI QUS ADJUSTMENT, ROUNDED
TO THE NEAREST $10, 000. 00. THE EFFECTI VE DATE OF THE ADJUSTMENT
SHALL BE JANUARY 1 OF EACH YEAR

(5) —4)>— Covered clainms shall not include any portion of a
cl aim —whieh— THAT is in excess of an applicable limt provided in

t he insurance poli cy.
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(6) —{5)— Covered clains shall not include that portion of a

claim other than a worker's conpensation cl ai m —whieh—+s—in

Fhasurers—inthisstateinthe precedingcalendar—year— OR A CLAIM
FOR PERSONAL PROTECTI ON | NSURANCE BENEFI TS UNDER SECTI ON 3107 THAT

IS I N EXCESS OF $5, 000, 000. 00. THE $5, 000, 000. 00 CLAI M CAP SHALL BE
ADJUSTED ANNUALLY TO REFLECT THE AGGREGATE ANNUAL PERCENTAGE CHANGE
IN THE CONSUMER PRI CE | NDEX SI NCE THE PREVI QUS ADJUSTMENT, ROUNDED
TO THE NEAREST $10, 000. 00. THE EFFECTI VE DATE OF THE ADJUSTMENT
SHALL BE JANUARY 1 OF EACH YEAR AND SHALL APPLY TO CLAI M5 MADE ON
OR AFTER THAT DATE.

(7) —6)— Covered clains shall not include adjustnment fees and
expenses, attorneys' fees and expenses, court costs, interest, or
bond premuns if the fees, expenses, costs, interest, or pren ums
were incurred by the insolvent insurer before the receiver was
appoi nt ed.

(8) AS USED IN THI S SECTI ON:

(A) "CONSUMER PRI CE | NDEX" MEANS THE CONSUMER PRI CE | NDEX FOR
ALL URBAN CONSUMERS IN THE US CI TY AVERAGE, AS MOST RECENTLY
REPORTED BY THE UNI TED STATES DEPARTMENT OF LABOR, BUREAU OF LABOR
STATI STICS, AND AS CERTI FI ED BY THE COW SSI ONER.

(B) "CONTROL" MEANS THAT TERM AS DEFI NED I N SECTI ON 115(B) (i) .

(C© "HEALTH CARE CORPORATI ON' MEANS THAT TERM AS DEFI NED I N
SECTI ON 105 OF THE NONPROFI T HEALTH CARE CORPORATI ON REFORM ACT,
1980 PA 350, MCL 550. 1105.

(D) "SELF-1NSURER' MEANS A PERSON THAT COVERS I TS LI ABILITY
THROUGH A QUALI FI ED | NDI VI DUAL OR GROUP SELF-1 NSURANCE PROGRAM OR
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ANY OTHER FORVAL PROGRAM CREATED FOR THE SPECI FI C PURPOSE OF
COVERI NG LI ABI LI TI ES TYPI CALLY COVERED BY | NSURANCE

Sec. 7931. (1) —Fhe-association—shallpayand-discharge

$10-00— The associ ation may pay or discharge —the— COVERED cl ai ns
directly, through a servicing facility, or through a contract for
reinsurance or transfer of liabilities with a nenber insurer, in
accordance with the plan of operation.

(2) The associ ation shall be a party in interest in al
proceedi ngs involving a covered claimand shall have the sane
rights as the insolvent insurer would have had if not in
receivership, including the right to appear, defend, and appeal a
claimin a court of conpetent jurisdiction; to receive notice of,

i nvestigate, adjust, conpronise, settle, and pay a covered cl aim
and to investigate, handl e, and deny a noncovered claim The

associ ation shall not have a cause of action against the insureds
of the insolvent insurer for any suns it has paid out, except those
causes of action —whieh— THAT the insolvent insurer would have had
if the suns had been paid by the insolvent insurer, or except as

ot herwi se provided by this chapter.

(3) If damages or benefits are recoverable by a clai mant or
i nsured under an insurance policy other than a policy of the
i nsol vent insurer, or —fremthe nwotor—vehicle aceident—elatrs—fund-
or—a—stmtar—fund— UNDER A WORKER S COVPENSATI ON SELF- | NSURED
PROGRAM OF A SELF-1 NSURED ENTI TY, the damages or benefits
recoverabl e shall be a credit against a covered clai mpayabl e under

this chapter. THE CLAI MANT, | NSURED, OR SELF-I NSURED ENTI TY SHALL
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FI RST EXHAUST ALL COVERAGE PROVI DED BY ANY POLI CY OR SELF-1 NSURED
PROGRAM | f damages against an insured who is not a resident of
this state are recoverable by a claimant who is a resident of this
state, in whole or in part, fromany —inselvenrcy— | NSURANCE
GUARANTY ASSCCI ATION OR fund or its equivalent in the state where
the insured is a resident, the damages recoverable shall be a
credit against a covered cl aimpayable under this chapter. TO THE
EXTENT THAT THE ASSOCI ATI ON'S OBLI GATI ON | S REDUCED BY THI S
SECTION, THE LI ABILITY OF THE PERSON | NSURED BY THE | NSCLVENT

I NSURER S PCOLI CY SHALL BE REDUCED I N THE SAME AMOUNT. An insurer
or—afund—rmay— SELF-1 NSURED ENTI TY, OR ANY OTHER PERSON SHALL not
mai ntai n an action agai nst an insured of the insolvent insurer to
recover an anmount —whieh— THAT constitutes a credit against a
covered claimunder this section. An amount paid to a claimant in
excess of the anpunt authorized by this section nmay be recovered by
an action brought by the association.

(4) The associ ation shall continue coverage for covered clains
under each insurance policy of the insolvent insurer that was in
force on the date the receiver was appointed until the insurance
policy has expired in accordance with its ternms, has been repl aced
by the insured, or has been canceled by the association as provided
in this chapter, but in no event for nore than 30 days after the
date the receiver was appoi nt ed.

(5) The associ ation may cancel insurance policies of the
i nsol vent insurer by mailing or delivering to the insured at the
| ast known address within this state a 10 days' witten notice of

cancel l ation, notwithstanding a statute or policy provision to the
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contrary.

Sec. 7941. (1) To the extent necessary to secure funds for the
associ ation for paynment of covered clains and for paynent of
reasonabl e costs of adm nistering the association, including the
cost of indemifying nmenbers of the board of governors, other
menber insurers, officers, enployees, and other persons acting on
behal f of the association to the extent permitted by |aw and the
pl an of —the— operation, the association shall |evy assessnents
upon all nenber insurers. The association shall allocate its claim
paynents and costs to the following 5 categories:

(a) Worker's conpensation insurance.

(b) Aut onobil e insurance.

(c) Title insurance.

(d) Fire, allied lines, farmowner's multiple peril,
homeowner's multiple peril, inland marine, earthquake, and credit
i nsur ance.

(e) Al other kinds of insurance except life and disability
i nsur ance.

(2) Separate assessnents shall be made for each category
prescribed in subsection (1). The assessnent for each category
shall be used to pay the claimpaynents and costs allocated to that
category. The assessnent for each category shall be in proportion
to the net direct premuns witten, after deducting dividends paid
or credited to policyholders, by each nenber insurer in this state
for kinds of insurance included within each category, as reported
in the nost recent annual statenent available at the tinme of

assessnment. The rate of assessnent shall be a uniform percentage of
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the premuns for all nenber insurers. The assessnments shall be
remtted to and adm nistered by the association in accordance with
the plan of operation. Each nenber insurer assessed shall have not
| ess than 30 days' advance witten notice of the date the
assessment i s due and payabl e.

(3) A menber insurer shall not be assessed during a cal endar
year for nmore than 1% of its net direct premuns witten in this
state during the previous cal endar year. The conm ssioner may
exenpt a nenber insurer fromall or part of an assessnment or may
defer, in whole or in part, the assessnent of a nenber insurer, if
t he assessment woul d cause the nenber insurer's financial statenent
to reflect anbunts of capital or surplus |less than the m ni num
amounts required for a certificate of authority by any jurisdiction
in which the menber insurer is authorized to transact insurance.
However, during the period of exenption or defernent, dividends
shal |l not be declared or paid to sharehol ders or policyholders. If
a menber insurer is exenpted fromall or part of an assessnent, or
if an assessnment agai nst a nenber insurer is deferred in whole or
in part, the amount of the exenption or deferred assessnment nay be
assessed agai nst the other menber insurers in a manner consistent
with the basis for assessnents prescribed in this section. The
commi ssi oner nmay i npose conditions on an exenption or deferral
whi ch he or she considers reasonabl e and necessary. The state
acci dent fund —shall—net—be— IS NOT |iable for any assessnent based
on premuns witten after —theeffeective dateof this1990
afrendatory—act— JUNE 29, 1990 including any assessnent for an

i nsol vency occurring before the date of term nation of its
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nmenber ship in the association

(4) The assessnents shall be recognized in the rate-naking
procedures for insurance rates in the sane manner that expenses and
prem um taxes are recogni zed. Unused assessnents and rei nbursenments
fromthe receiver remaining in a category in excess of covered
cl ai rs and expenses allocated to that category shall be refunded by
t he association to each nenber insurer who paid the assessnents for
that category in proportion to its assessnents paid. An insurer
whi-e¢h— THAT ceases to be a nenber of the association shall not have
aright to a refund of an assessnent previously remtted to the
associ ation. The comm ssioner may revoke the certificate of
authority to transact business in this state of a nenber insurer
whi-ch— THAT fails to pay an assessnment when due as provided in this
act and after a demand has been nade.

Sec. 7945. All proceedings in any court of |aw —efthisstate
OR ADM NI STRATI VE TRI BUNAL, | NCLUDI NG WORKER S COWMPENSATI ON
PROCEEDI NGS, to which the insolvent insurer is a party, or in which
the I NSOLVENT insurer is obligated to defend or has assumed the
defense of a party, shall be stayed for 6 nonths after the date a
receiver is appointed, and for any additional tine as determ ned by
the court —which— OR ADM NI STRATI VE TRI BUNAL THAT has juri sdiction
over those proceedings, to permt proper defense of all pending
causes of acti on.

Sec. 8111. (1) Except as provided in subsection (2), in all
proceedi ngs and judicial review of these proceedi ngs under sections
8109 and 8110, all records of the insurer, other docunents,

Hasuranceburead— OFFI CE OF FI NANCI AL AND | NSURANCE SERVI CES fil es,
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and court records and papers, so far as they pertain to or are a
part of the record of the proceedings, are confidential and shal
be held by the clerk of the court in a confidential file except as
is necessary to obtain conpliance therewith, unless the court,
after hearing arguments fromthe parties in chanbers, orders
otherwi se or the insurer requests that the matter be nmade public.

(2) Wthout conprom sing the confidentiality of the records of
t he conmi ssi oner, —nsurance—buread— OFFI CE OF FI NANCI AL AND
I NSURANCE SERVI CES, or supervisor, the conm ssioner or his or her
supervi sor nmay advise third parties of the existence of a
supervi sion order and of the supervisor's authority if considered
by either of them necessary to further the insurer's conpliance
with the supervision order. The conm ssioner may advise third
parties of the existence of a supervision order and of facts
pertaining to the supervision order if considered necessary by the
commi ssioner with regard to other regulatory matters affecting the
insurer or a person or entity related to the insurer. Third parties
advi sed under this subsection are required to keep the exi stence of
a supervision confidential. As used in this subsection, "third
parties" means the foll ow ng persons:

(a) Debtors and creditors of the insurer and its affiliates.

(b) Persons who hold or control assets of the insurer and its
affiliates.

(c) Reinsurers of the insurer and its affiliates.

(d) Insurance regulatory officials.

(e) Law enforcenent agenci es.

(F) REPRESENTATI VES OF A GUARANTY ASSOCI ATI ON OR FOREI GN
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GUARANTY ASSQOCI ATI ON THAT MAY BECOVE OBLI GATED AS A RESULT OF THE
I NSOLVENCY OF THE | NSURER. CONFI DENTI ALI TY OBLI GATI ONS CF A
GUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY ASSCCI ATI ON TO THE
RECEI VER END UPON THE ENTRY OF AN OCRDER OF LI QUI DATION WTH A
FI NDI NG OF | NSOLVENCY AGAI NST THE | NSURER

Sec. 8124. (1) Upon issuance of an order appointing a
l'iquidator of a domestic insurer or of an alien insurer domiciled
inthis state, an action at |law or equity shall not be brought
agai nst the insurer or liquidator, whether in this state or
el sewhere, and any such existing action shall not be maintained or
further presented after issuance of such order. The courts of this
state shall give full faith and credit to injunctions against the
i quidator or the conpany or the continuation of existing actions
agai nst the liquidator or the conpany, if such injunctions are
included in an order to liquidate an insurer issued pursuant to
correspondi ng provisions in other states. If, in the liquidator's
judgnent, protection of the estate of the insurer necessitates
intervention in an action against the insurer that is pending
outside this state, he or she may intervene in the action. The
i quidator may defend an action in which he or she intervenes under
this section at the expense of the estate of the insurer

(2) The liquidator may, upon or after an order for
liquidation, within 2 years or such tinme in addition to 2 years as
applicable law nmay permt, institute an action or proceedi ng on
behal f of the estate of the insurer upon any cause of action
agai nst which the period of Iimtation fixed by applicable |aw has

not expired at the tine of the filing of the petition upon which
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the order is entered. If, by agreenent, a period of limtation is
fixed for instituting a suit or proceeding upon a claim or for
filing a claim proof of claim proof of |oss, demand, notice, or
the like, or if in a proceeding, judicial or otherw se, a period of
limtation is fixed, either in the proceeding or by applicable |aw,
for taking action, filing a claimor pleading, or doing any act,
and the period had not expired at the date of the filing of the
petition, the liquidator nmay, for the benefit of the estate, take
action or do an act required of or permtted to the insurer within
a period of 180 days subsequent to the entry of an order for
[iquidation, or within such further period as is shown to the
satisfaction of the court not to be unfairly prejudicial to the
ot her party.

(3) Astatute of limtation or defense of |aches shall not run
Wi th respect to an action against an insurer between the filing of
a petition for liquidation against an insurer and the denial of the
petition. An action against the insurer that m ght have been
commenced when the petition was filed nmay be commenced at | east

within 60 days after the petition is denied.

SEC. 8124A. (1) ANY GUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY
ASSCCI ATI ON OR | TS DESI GNATED REPRESENTATI VE HAS STANDI NG TO APPEAR
AND MAY | NTERVENE AS A PARTY AS A MATTER OF RI GHT OR OTHERW SE
APPEAR AND PARTI Cl PATE I N ANY COURT PROCEEDI NG CONCERNI NG THE
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REHABI LI TATI ON OR LI QUI DATI ON OF AN | NSURER | F THE ASSOCI ATION | S
OR MAY BECOMVE LI ABLE TO ACT AS A RESULT OF THE LI QU DATI ON. ANY
NATI ONAL ASSCOCI ATI ON OF GUARANTY ASSOCI ATI ONS MAY ALSO | NTERVENE AS
A PARTY AS A MATTER OF RI GHT OR OTHERW SE APPEAR AND PARTI Cl PATE I N
ANY COURT PROCEEDI NG CONCERNI NG THE LI QUI DATI ON OF AN I NSURER | F 1
OR MORE OF | TS MEMBER GUARANTY ASSCOCI ATIONS | S OR MAY BECOME LI ABLE
TO ACT AS A RESULT OF THE LI QUI DATI ON. EXERCI SE BY ANY GUARANTY
ASSCCI ATI ON, OR I TS DESI GNATED REPRESENTATI VE OR NATI ONAL
ASSOCI ATI ON OF GUARANTY ASSCCI ATI ONS, OF THE RI GHT TO | NTERVENE
CONFERRED UNDER THI' S SUBSECTI ON DCES NOT CONSTI TUTE GROUNDS TO
ESTABLI SH GENERAL PERSONAL JURI SDI CTI ON BY THE COURTS OF THI S
STATE. THE | NTERVENI NG GUARANTY ASSOCI ATI ON, OR I TS DESI GNATED
REPRESENTATI VE OR NATI ONAL ASSOCI ATI ON OF GUARANTY ASSQOCI ATIONS, 1S
SUBJECT TO THE COURT' S JURI SDI CTI ON ONLY FOR THE LI M TED PURPOSE
FOR VHI CH I T | NTERVENES.

(2) ANY GUARANTY ASSCCI ATI ON OR FOREI GN GUARANTY ASSOCI ATI ON
OR I TS DESI GNATED REPRESENTATI VE, OTHERW SE QUALI FI ED TO | NTERVENE
OR PARTI CI PATE UNDER SUBSECTI ON (1), MAY ALSO W TH OR W THOUT
I NTERVENTI ON, REQUEST I N WRI TI NG THAT THE COURT CONVENE A CASE
MANAGEMENT CONFERENCE W TH THE LI QUI DATOR AND ALL | NTERESTED
GUARANTY ASSOCI ATI ONS AND FOREI GN GUARANTY ASSCCI ATI ONS OR THEIR
DESI GNATED REPRESENTATI VES. THE REQUEST SHALL SPECI FY THE TOPI CS
THAT THE REQUESTI NG ASSCCI ATI ON SEEKS TO HAVE ADDRESSED DURI NG THE
CONFERENCE, AND THOSE THE COURT W LL ADDRESS SHALL BE | DENTI FI ED I'N
A WRI TTEN NOTI CE SCHEDULI NG THE CONFERENCE. APPRCPRI ATE TOPI CS FOR
A CONFERENCE UNDER THI S SUBSECTI ON | NCLUDE, BUT ARE NOT LIM TED TG
THE FOLLOW NG
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(A) TRANSFER AND ADM NI STRATI ON OF CLAI M5 PAYMENT
RESPONSI Bl LI Tl ES.

(B) REI MBURSEMENT OF GUARANTY ASSOCI ATI ON ADM NI STRATI VE
EXPENSES, PURSUANT TO SECTI ON 8142.

(©) THE FI LI NG AND ADM NI STRATI ON OF A PLAN FOR EARLY ACCESS
DI STRI BUTI ONS OF ASSETS PURSUANT TO SECTI ON 8134.

(D) THE COLLECTI ON AND DI STRI BUTI ON OF LARCGE DEDUCTI BLE
REI MBURSEMENTS AND ADM NI STRATI ON OF COLLATERAL AND RELATED MATTERS
UNDER SECTI ON 8133A.

(E) THE REPORTI NG OF DATA TO THE LI QUI DATOR BY GUARANTY
ASSCCI ATI ONS.

(F) THE TI M NG AND AMOUNT OF ANY | NTERI M DI STRI BUTI ONS.

(G REINSURANCE COLLECTI ONS ON CLAI M5 PAI D BY GUARANTY
ASSCCI ATI ONS.

(H) CAUSES OF ACTI ON AGAI NST PERSONS RESPONSI BLE FOR THE
I NSCLVENCY OF THE | NSURER.

(3) FOLLOWN NG A CASE NMANAGEMENT CONFERENCE UNDER SUBSECTI ON
(2), THE COURT MAY | SSUE ORDERS ON THE SUBJECT MATTER OF THE
CONFERENCE AS | T SEES FIT. THE REQUEST FOR AND PARTI Cl PATI ON | N ANY
CASE MANAGEMENT CONFERENCE UNDER THI S SECTI ON DOES NOT CONSTI TUTE
GROUNDS TO ESTABLI SH GENERAL PERSONAL JURI SDI CTI ON OVER THE
PARTI CI PATI NG GUARANTY ASSOCI ATI ONS OR THEI R DESI GNATED
REPRESENTATI VES I N THE LI QUI DATI ON PROCEEDI NGS OR | N THE COURTS OF
THI S STATE.

SEC. 8125A. | F AN I NSURER, PRI OR TO THE I NI TI ATI ON OF
PROCEEDI NGS UNDER THI S CHAPTER, WAS REQUI RED TO REPORT UNI T
STATI STI CAL CARD OR EQUI VALENT CLAI M BASED LOSS AND RELATED
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WORKER S COVPENSATI ON DATA TO ANY LI CENSED STATI STI CAL, RATING OR
ADVI SCRY ORGANI ZATI ON, THE RECEI VER SHALL CONTI NUE OR RESUME AS
SOON AS PGOSSI BLE THI'S REPORTI NG AND CONTI NUE TO COVPLY W TH THE

I NSURER S DATA REPORTI NG REQUI REMENTS DURI NG THE PENDENCY OF
PROCEEDI NGS UNDER THI S CHAPTER.

SEC. 8133A. (1) NOTW THSTANDI NG ANY OTHER LAW OR CONTRACT TO
THE CONTRARY, ANY CCOLLATERAL HELD BY OR FOR THE BENEFI T OF OR
ASSI GNED TO THE | NSURER OR SUBSEQUENTLY THE RECEI VER I N ORDER TO
SECURE THE OBLI GATI ONS OF A POLI CYHOLDER UNDER A DEDUCTI BLE
AGREEMENT SHALL NOT BE CONSI DERED AN ASSET OF THE ESTATE AND SHALL
BE MAI NTAI NED AND ADM NI STERED BY THE RECEI VER AS PROVIDED IN TH S
SECTI ON.

(2) I'F COLLATERAL IS BEING HELD BY OR FOR THE BENEFI T OF OR
ASSI GNED TO THE | NSURER OR SUBSEQUENTLY THE RECEI VER TO SECURE
OBLI GATI ONS UNDER A DEDUCTI BLE AGREEMENT W TH A PCLI CYHOLDER, THE
COLLATERAL SHALL BE USED TO SECURE THE POLI CYHOLDER S OBLI GATI ON TO
FUND OR REI MBURSE CLAI MS PAYMENT W THI N THE AGREED DEDUCTI BLE
AMOUNT AS PROVIDED IN THI S SECTI ON.

(3) IF A CLAIM THAT IS SUBJECT TO A DEDUCTI BLE AGREEMENT AND
SECURED BY CCOLLATERAL |'S NOT COVERED BY ANY GUARANTY ASSOCI ATI ON OR
FORElI GN GUARANTY ASSQOCI ATI ON AND THE POLI CYHOLDER |'S UNW LLI NG OR
UNABLE TO TAKE OVER THE HANDLI NG AND PAYMENT OF THE NONCOVERED
CLAI M5, THE RECEI VER SHALL ADJUST AND PAY THE NONCOVERED CLAI M5
USI NG THE COLLATERAL BUT ONLY TO THE EXTENT THE AVAI LABLE
COLLATERAL AFTER ALLOCATI ON UNDER SUBSECTION (4) IS SUFFI CI ENT TO
PAY ALL QUTSTANDI NG AND ANTI CI PATED CLAIMS. | F THE COLLATERAL | S
EXHAUSTED AND THE I NSURED IS NOT ABLE TO PROVI DE FUNDS TO PAY THE
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REMAI NI NG CLAI M5 W THI N THE DEDUCTI BLE AFTER ALL REASONABLE MEANS
OF COLLECTI ON AGAI NST THE | NSURED HAVE BEEN EXHAUSTED, THE
RECEI VER' S OBLI GATI ON TO PAY THE CLAI M5 FROM THE COLLATERAL
TERM NATES AND THE REMAI NI NG CLAI M5 SHALL BE CLAI M5 AGAI NST THE
I NSURER S ESTATE SUBJECT TO COMPLYI NG W TH OTHER PROVISIONS I N THI S
CHAPTER FOR THE FI LI NG AND ALLOMANCE OF THOSE CLAI M. | F THE
LI QUI DATOR DETERM NES THAT THE COLLATERAL | S | NSUFFI CI ENT TO PAY
ALL ADDI TI ONAL AND ANTI Cl PATED CLAI M5, THE LI QUI DATOR MAY FILE A
PLAN, SUBJECT TO COURT APPROVAL, FOR EQUI TABLY ALLCCATI NG THE
COLLATERAL AMONG CLAI MANTS.

(4) TO THE EXTENT THAT THE RECEI VER | S HOLDI NG COLLATERAL
PROVI DED BY A POLI CYHOLDER THAT WAS OBTAI NED TO SECURE A DEDUCTI BLE
AGREEMENT AND TO SECURE OTHER OBLI GATI ONS OF THE PCLI CYHOLDER TO
PAY THE | NSURER DI RECTLY OR | NDI RECTLY AMOUNTS THAT BECOVE ASSETS
OF THE ESTATE, SUCH AS REI NSURANCE OBLI GATI ONS UNDER A CAPTI VE
REI NSURANCE PROGRAM OR ADJUSTABLE PREM UM OBLI GATI ONS UNDER A
RETROSPECTI VELY RATED | NSURANCE POLI CY WHERE THE PREM UM DUE | S
SUBJECT TO ADJUSTMENT BASED UPON ACTUAL LCSS EXPERI ENCE, THE
RECEI VER SHALL EQUI TABLY ALLOCATE THE COLLATERAL AMONG THOSE
OBLI GATI ONS AND ADM NI STER THE COLLATERAL ALLCCATED TO THE
DEDUCTI BLE AGREEMENT AS PROVI DED IN THI' S SECTI ON. FOR COLLATERAL
ALLOCATED TO OBLI GATI ONS UNDER THE DEDUCTI BLE AGREEMENT, |F THE
COLLATERAL SECURED REI MBURSEMENT OBLI GATI ON UNDER MORE THAN 1 LI NE
OF | NSURANCE, THEN THE COLLATERAL SHALL BE EQUI TABLY ALLOCATED
AMONG THE VARI QUS LI NES BASED UPON THE ESTI MATED ULTI MATE EXPOSURE
W TH N THE DEDUCTI BLE AMOUNT FOR EACH LI NE. THE RECEI VER SHALL
I NFORM THE GUARANTY ASSOCI ATI ONS AND FOREI GN GUARANTY ASSOCI ATI ONS
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OF THE METHOD AND DETAILS OF ALL THE FOREGO NG ALLOCATI ONS.

(5) REGARDLESS OF WHETHER THERE IS COLLATERAL, |F THE | NSURER
HAS CONTRACTUALLY AGREED TO ALLOW THE POLI CYHOLDER TO FUND I TS OMN
CLAIMS WTH N THE DEDUCTI BLE AMOUNT PURSUANT TO A DEDUCTI BLE
AGREEMENT, EI THER THROUGH THE POLI CYHOLDER S OWN ADM NI STRATI ON OF
I TS CLAIM5 OR THROUGH THE PCLI CYHOLDER PROVI DI NG FUNDS DI RECTLY TO
A TH RD PARTY ADM NI STRATOR WHO ADM NI STERS THE CLAI M5, THE
RECEI VER SHALL ALLOW THI' S FUNDI NG ARRANGEMENT TO CONTI NUE AND,
VWHERE APPLI CABLE, W LL ENFORCE THE ARRANGEMENT TO THE FULLEST
EXTENT PGOSSI BLE. THE FUNDI NG OF THESE CLAI Ms BY THE POLI CYHOLDER
W TH N THE DEDUCTI BLE AMOUNT WLL ACT AS A BAR TO ANY CLAI M FOR
SUCH AMOUNT I N THE LI QUI DATI ON PROCEEDI NG, | NCLUDI NG, BUT NOT
LIMTED TO, ANY CLAIM BY THE POLI CYHOLDER OR THE THI RD PARTY
CLAI MANT. THI' S FUNDI NG ARRANGEMENT EXTI NGQUJI SHES BOTH THE
OBLI GATI ON, | F ANY, OF ANY GUARANTY ASSCCI ATI ON TO PAY THOSE CLAI M5
W TH N THE DEDUCTI BLE AMOUNT, AS WELL AS THE OBLI GATI ONS, | F ANY,
OF THE PCLI CYHOLDER OR THI RD PARTY ADM NI STRATOR TO REI MBURSE THE
GUARANTY ASSOCI ATI ON. NO CHARGE OF ANY KI ND SHALL BE MADE AGAI NST
ANY GUARANTY ASSOCI ATI ON ON THE BASI S OF THE PCLI CYHOLDER FUNDI NG
OF CLAI M PAYMENTS MADE PURSUANT TO AN ARRANGEMENT DESCRIBED IN THI' S
SUBSECTI ON.

(6) I'F THE I NSURER HAS NOT CONTRACTUALLY AGREED TO ALLOW THE
PCLI CYHOLDER TO FUND I TS OAN CLAI M5 W THI N THE DEDUCTI BLE AMOUNT,
TO THE EXTENT A GUARANTY ASSCCI ATI ON OR FOREI GN GUARANTY
ASSCCI ATION IS REQUI RED BY APPLI CABLE STATE LAW TO PAY ANY CLAI M5
FOR WHI CH THE | NSURER WOULD HAVE BEEN ENTI TLED TO REI MBURSEMENT
FROM THE POLI CYHOLDER UNDER THE TERMS OF THE DEDUCTI BLE AGREEMENT
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AND TO THE EXTENT THE CLAI MS HAVE NOT BEEN PAI D BY A POLI CYHOLDER
OR TH RD PARTY, THE RECElI VER SHALL PROVPTLY BI LL THE POLI CYHOLDER
FOR RElI MBURSEMENT AND THE PCLI CYHOLDER | S OBLI GATED TO PAY THE

REI MBURSEMENT AMOUNT TO THE RECEI VER FOR THE BENEFI T OF THE
GUARANTY ASSCOCI ATI ON OR FORElI GN GUARANTY ASSOCI ATI ONS WHO PAI D THE
CLAI M5. NEI THER THE | NSOLVENCY OF THE I NSURER, NOR I TS INABILITY TO
PERFORM ANY OF | TS OBLI GATI ONS UNDER THE DEDUCTI BLE AGREEMENT, |S A
DEFENSE TO THE POLI CYHOLDER S REI MBURSEMENT OBLI GATI ON UNDER THE
DEDUCTI BLE AGREEMENT. THE RECElI VER SHALL PROWVPTLY RElI MBURSE THE
GUARANTY ASSCOCI ATI ON OR FOREI GN GUARANTY ASSOCI ATI ON FOR CLAI M5

PAI D THAT WERE SUBJECT TO THE DEDUCTI BLE WHEN THE POLI CYHOLDER

REI MBURSEMENTS ARE COLLECTED. | F THE POLI CYHOLDER FAI LS TO PAY THE
AMOUNTS DUE WTHI N 60 DAYS AFTER THE BI LL FOR THE RElI MBURSEMENT | S
DUE, THE RECElI VER SHALL USE THE COLLATERAL TO THE EXTENT NECESSARY
TO REI MBURSE THE GUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY

ASSCCI ATI ONS, AND, AT THE SAME TI ME, MAY PURSUE OTHER COLLECTI ONS
EFFORTS AGAI NST THE POLI CYHOLDER. | F MORE THAN 1 GUARANTY

ASSOCI ATI ON OR FOREI GN GUARANTY ASSCCI ATI ON HAS A CLAI M AGAI NST THE
SAME COLLATERAL AND THE AVAI LABLE COLLATERAL, AFTER ALLOCATI ON
UNDER SUBSECTI ON (4), ALONG W TH BI LLI NG AND COLLECTI ON EFFORTS,
ARE TOGETHER | NSUFFI Cl ENT TO PAY EACH GUARANTY ASSCCI ATI ON AND
FOREI GN GUARANTY ASSOCI ATION I'N FULL, THEN THE RECEI VER W LL
PRORATE PAYMENTS TO EACH GUARANTY ASSOCI ATI ON AND FORElI GN GUARANTY
ASSOCI ATI ON BASED UPON THE RELATI ONSHI P THE AMOUNT OF CLAI MS EACH
GUARANTY ASSQOCI ATI ON AND FOREI GN GUARANTY ASSCCI ATI ON HAS PAI D
BEARS TO THE TOTAL OF ALL CLAIMS PAI D BY THE GUARANTY ASSOCI ATl ON
AND FOREI GN GUARANTY ASSOCI ATI ONS.
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(7) THE RECEI VER | S ENTI TLED TO DEDUCT FROM REI MBURSEMENTS
ONED TO A GUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY ASSOCI ATI ON OR
COLLATERAL TO BE RETURNED TO A POLI CYHOLDER REASONABLE ACTUAL
EXPENSES | NCURRED I N FULFI LLI NG THE RESPONSI BI LI TI ES UNDER THI S
SECTI ON, NOT' TO EXCEED 3% OF THE COLLATERAL OR THE TOTAL DEDUCTI BLE
REI MBURSEMENTS ACTUALLY COLLECTED BY THE RECElI VER. FOR CLAIM
PAYMENTS MADE BY A GUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY
ASSCCI ATI ON, THE RECEI VER SHALL PROVPTLY PROVI DE THE GUARANTY
ASSOCI ATI ON OR FOREI GN GUARANTY ASSCCI ATI ON WTH A COVPLETE
ACCOUNTI NG OF THE RECEI VER S DEDUCTI BLE BI LLI NG AND COLLECTI ON
ACTI VI TIES, I NCLUDI NG COPI ES OF THE POLI CYHOLDER BI LLI NGS WHEN
RENDERED, THE REI MBURSEMENTS COLLECTED, THE AVAI LABLE AMOUNTS AND
USE OF COLLATERAL FOR EACH ACCOUNT, AND ANY PRORATI ON OF PAYMENTS
WHEN | T OCCURS. | F THE RECEI VER FAI LS TO MAKE A GOCD FAI TH EFFORT
W TH N 120 DAYS OF RECElI PT OF CLAI M5 PAYMENT REPORTS TO COLLECT
REI MBURSEMENTS DUE FROM A POLI CYHOLDER UNDER A DEDUCTI BLE AGREEMENT
BASED ON CLAI M PAYMENTS MADE BY THE GUARANTY ASSCCI ATI ON OR FOREI GN
GUARANTY ASSOCI ATI ON, THE GUARANTY ASSCOCI ATI ON OR FORElI GN GUARANTY
ASSCCI ATI ON MAY PURSUE COLLECTI ON FROM THE PCLI CYHOLDERS DI RECTLY
ON THE SAME BASI S AS THE RECEI VER, AND W TH THE SAME Rl GHTS AND
REMEDI ES, AND SHALL REPORT ANY AMOUNTS COLLECTED FROM EACH
PCLI CYHOLDER TO THE RECEI VER. TO THE EXTENT THAT A GUARANTY
ASSCClI ATI ON OR FOREI GN GUARANTY ASSQOCI ATI ON PAYS CLAIMS WTH N THE
DEDUCTI BLE AMOUNT, BUT IS NOT' REI MBURSED BY ElI THER THE RECEI VER
UNDER THI S SECTI ON OR BY POLI CYHOLDER PAYMENTS FROM THE GUARANTY
ASSCCI ATION' S OR FOREI GN GUARANTY ASSOCI ATION' S OAWN COLLECTI ON
EFFORTS, THE GUARANTY ASSQOCI ATI ON OR FOREI GN GUARANTY ASSCCI ATl ON
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SHALL HAVE A CLAIM I N THE | NSOLVENT | NSURER S ESTATE FOR
UNREI MBURSED CLAI M5 PAYMENTS.

(8) THE RECEI VER SHALL ADJUST THE COLLATERAL BEI NG HELD AS THE
CLAI M5 SUBJECT TO THE DEDUCTI BLE AGREEMENT ARE RUN OFF, SO LONG AS
ADEQUATE COLLATERAL 1S MAI NTAI NED TO SECURE THE ENTI RE ESTI MATED
ULTI MATE OBLI GATI ON OF THE POLI CYHOLDER PLUS A REASONABLE SAFETY
FACTOR. THE RECEI VER SHALL MAKE THESE ADJUSTMENTS PERI ODI CALLY, BUT
'S NOI' REQUI RED TO ADJUST THE COLLATERAL MORE THAN ONCE A YEAR THE
GUARANTY ASSOCI ATI ON AND ANY FOREI GN GUARANTY ASSCOCI ATI ON SHALL BE
I NFORMVED OF ALL SUCH COLLATERAL REVI EWS, | NCLUDI NG, BUT NOT LI M TED
TO THE BASI S FOR THE ADJUSTMENT. ONCE ALL CLAI M5 COVERED BY THE
COLLATERAL HAVE BEEN PAI D AND THE RECEI VER | S SATI SFI ED THAT NO NEW
CLAI M5 CAN BE PRESENTED, THE RECEI VER W LL RELEASE ANY RENAI NI NG
COLLATERAL TO THE POLI CYHOLDER

(9) THE I NGHAM CQUNTY ClI RCUI T COURT HAVI NG JURI SDI CTI ON OVER
THE LI QUI DATI ON PROCEEDI NGS SHALL HAVE JURI SDI CTI ON TO RESOLVE
DI SPUTES ARl SI NG UNDER THI' S SECTI ON.

(10) THI'S SECTION DOES NOT LIM T OR ADVERSELY AFFECT ANY RI GAT
A GQUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY ASSCOCI ATI ON MAY HAVE
UNDER APPLI CABLE STATE LAW TO OBTAI N REI MBURSEMENT FROM CERTAI N
CLASSES OF POLI CYHOLDERS FOR CLAI M5 PAYMENTS MADE BY THE GUARANTY
ASSCClI ATI ON OR FOREI GN GUARANTY ASSOCI ATI ON UNDER POLI CI ES OF THE
I NSOLVENT | NSURER OR FOR RELATED EXPENSES THE GUARANTY ASSOCI ATl ON
OR FOREI GN GUARANTY ASSOCI ATI ON | NCURS.

(11) TH' S SECTI ON APPLI ES TO ALL DELI NQUENCY PROCEEDI NGS THAT
ARE OPEN AND PENDI NG ON THE EFFECTI VE DATE OF THI S SECTI ON.

(12) TH' S SECTI ON DOES NOT APPLY TO FI RST PARTY CLAIMS OR TO
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CLAI M5 FUNDED BY A GUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY
ASSCCI ATI ON NET OF THE DEDUCTI BLE UNLESS SUBSECTI ON (5) APPLI ES.

(13) AS USED IN TH S SECTI ON:

(A) "DEDUCTI BLE AGREEMENT" MEANS ANY COMBI NATION OF 1 OR MORE
POLI CI ES, ENDORSEMENTS, CONTRACTS, OR SECURI TY AGREEMENTS THAT
PROVI DE FOR THE POLI CYHOLDER TO BEAR THE RI SK OF LOSS WTHI N A
SPECI FI ED AMOUNT PER CLAI M OR OCCURRENCE COVERED UNDER A POLI CY OF
I NSURANCE AND MAY BE SUBJECT TO AGGREGATE LIM T OF POLI CYHOLDER
REI MBURSEMENT OBLI GATI ONS.

(B) "NONCOVERED CLAIM' MEANS A CLAI M THAT IS SUBJECT TO A
DEDUCTI BLE AGREEMENT, MAY BE SECURED BY COLLATERAL, AND IS NOT
COVERED BY A GUARANTY ASSCCI ATI ON OR FOREI GN GUARANTY ASSQOCI ATI ON.

Sec. 8134. (1) Wthin 120 days of a final determ nation of
i nsol vency of an insurer by a court of conpetent jurisdiction of
this state, the liquidator shall rmake application to the court for

approval of a proposal -te—disburse-assetsout—of narshalled

| he Liauid . I F hi I . i on_ TO
MAKE EARLY ACCESS DI SBURSEMENTS OUT OF MARSHALED ASSETS, TO ANY

GUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY ASSQOCI ATI ON HAVI NG

OBLI GATI ONS BECAUSE OF THE | NSOLVENCY. | F THE LI QUI DATOR DETERM NES
THAT THE ESTATE WLL NOT HAVE SUFFI Cl ENT ASSETS TO MAKE ANY EARLY
ACCESS DI SBURSEMENTS TO A GUARANTY ASSCOCI ATI ON OR FOREI GN GUARANTY
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ASSOCI ATI ON UNDER THI' S SECTI ON, THE LI QUI DATOR SHALL FILE A REPORT
W TH THE COURT SUPPORTI NG THI S DETERM NATI ON. NOTI CE TO THE STATE
I NSURANCE COWM SSI ONERS, GUARANTY ASSOCI ATI ONS, AND FOREI GN
GUARANTY ASSOCI ATI ONS AND COURT REVI EW OF THE REPORT SHALL BE
PROVI DED UNDER SUBSECTI ON (5). THI' S REPORT MAY BE G VEN | NSTEAD OF
AN APPLI CATI ON FOR A PROPCSAL TO MAKE EARLY ACCESS DI SBURSEMENTS.
HONEVER, | F AT ANY Tl ME THE ESTATE OBTAI NS SUFFI Cl ENT ASSETS TO
SUPPORT AN EARLY ACCESS DI SBURSEMENT UNDER THI S SECTI ON, THE
LI QUI DATOR SHALL FI LE AN APPLI CATI ON FOR A PROPOCSAL TO MAKE EARLY
ACCESS DI SBURSEMENTS W THIN 60 DAYS OF THE ESTATE OBTAI NI NG THOSE
ASSETS. |F, WTHI N 120 DAYS OF A FI NAL DETERM NATI ON OF | NSCLVENCY,
THE LI QUI DATOR FAI LS TO FI LE AN APPLI CATION WTH THE COURT FOR
APPROVAL OF A PROPOSAL TO MAKE EARLY ACCESS DI SBURSEMENTS OR,
ALTERNATI VELY, FAILS TO FILE A REPORT W TH THE COURT SUPPORTI NG THE
DETERM NATI ON THAT THE ESTATE W LL NOT HAVE SUFFI CI ENT ASSETS TO
MAKE EARLY ACCESS DI SBURSEMENTS, ANY GUARANTY ASSOCI ATI ON OR
FOREI GN GUARANTY ASSOCI ATI ON THAT MAY BECOVE OBLI GATED TO PAY
CLAIMS AS A RESULT OF THE | NSOLVENCY MAY FI LE THI S APPLI CATI ON. AN
APPLI CATI ON FI LED BY AN ASSQOCI ATI ON SHALL BE REVI EMED BY THE COURT
AND, | F THE PROPCSAL SUBM TTED BY THE ASSOCI ATI ON MEETS THE
REQUI REMENTS SET OQUT IN THI' S SECTI ON, THE APPLI CATI ON SHALL BE
APPROVED BY THE COURT. UPON COURT APPROVAL OF THE GUARANTY
ASSOCI ATI ON OR FOREI GN GUARANTY ASSOC!I ATI ON PROPCSAL, THE
LI QUI DATOR SHALL BEG N MAKI NG EARLY ACCESS DI SBURSEMENTS | N
ACCORDANCE W TH THE PROPOSAL.

(2) A proposal under subsection (1) shall at |east include

provisions for all of the follow ng:

04673' 05 DKH



© 00 N o o0 B~ W N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

26

(a) Reserving anounts for the paynent of expenses of
adm ni stration and the paynent of clains of secured creditors, to
the extent of the value of the security held, and clains falling
within the priorities established in section 8142(1)(a) and (b) and
(2). WHEN A RESERVE FOR UNCOVERED CLAI M5 UNDER SECTI ON 8142(2) IS
APPROPRI ATE, THE AMOUNT OF ESTATE ASSETS TO BE RESERVED FOR THOSE
CLAI M5 SHALL BE A PERCENTAGE OF THE UNCOVERED CLAI M5 UNDER SECTI ON
8142(2), EQUAL I N PROPORTI ON TO THE PERCENTAGE OF ASSETS
DI STRI BUTED, OR PROPOSED FOR DI STRI BUTI ON, TO THE GUARANTY
ASSOCI ATI ON OR FOREI GN GUARANTY ASSOCI ATI ON W TH RESPECT TO COVERED
OBLI GATI ONS AT THE TI ME THE RESERVE FOR UNCOVERED CLAIMS | S
CALCULATED. RESERVES SHALL BE ESTABLI SHED BASED ON THE BEST
AVAI LABLE | NFORVATI ON AT THE TI ME THE DI STRI BUTI ON | S CALCULATED
AND MODI FI ED FROM TI ME TO TI ME AS MORE REFI NED | NFORMATI ON BECOVES
AVAI LABLE

(b) Disbursenment of the assets —warshalled— MARSHALED to date
and subsequent di sbursenment of assets as they becone avail abl e.

(c) Equitable allocation of disbursenents to each of the
guaranty associ ations and forei gn guaranty associations entitled to
di sbursenents.

(d) The securing by the liquidator fromeach of the
associations entitled to disbursenments pursuant to this section of
an agreenment to return to the |iquidator such assets, together with
i ncome earned on assets previously disbursed, as may be required to
pay clainms of secured creditors and clains falling within the
priorities established in section 8142 in accordance wi th those

priorities. A bond shall not be required of any such associ ation.
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(e) Afull report to be made by each association to the
I i qui dator accounting for assets disbursed to the association, al
di sbursenments made fromthe assets, interest earned by the
associ ation on the assets, and any other matter as the court
directs.

(3) The liquidator's proposal shall provide for disbursenents
to the associations in anbunts estimted at | east equal to the
cl ai m paynents nmade or to be made thereby for which the
associ ations could assert a claimagainst the |iquidator, and shal
further provide that if the assets avail able for disbursenent from
time to tinme do not equal or exceed the amount of claimpaynents
made or to be nmade by the association, then disbursenents shall be
in the anmount of avail abl e assets.

(4) The liquidator's proposal shall, with respect to an
i nsolvent insurer witing life or health insurance or annuities,
provi de for disbursenments of assets to any guaranty association or
any foreign guaranty association covering life or health insurance
or annuities or to any other entity or organization reinsuring,
assum ng, or guaranteeing policies or contracts of insurance under
the acts creating the associations.

(5) Notice of application shall be given to the association in
each state and to the conm ssioners of insurance of each state.
Notice shall be considered to have been given when deposited in the
United States certified mails, first-class postage prepaid, at
| east 30 days before subm ssion of the application to the court.
Action on the application my be taken by the court if the notice

under this subsection has been given and if the liquidator's
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proposal conmplies with subsection (2)(a) and (b).

(6) THE LI QUI DATOR SHALL NOT OFFSET THE AMOUNT TO BE DI SBURSED
TO ANY GUARANTY ASSOCI ATI ON OR FOREI GN GUARANTY ASSOCI ATI ON BY ANY
SPECI AL OR STATUTORY DEPCSI T OR ANY OTHER ASSET OF THE | NSOLVENT
I NSURER EXCEPT TO THE EXTENT THE DEPOSI T OR ASSET HAS BEEN PAID TO
THE ASSOCI ATI ON FOR THE PURPOSE OF SATI SFYI NG THE ASSOCI ATI ON' S
CLAI V5.
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