HOUSE BILL No. 5323
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HOUSE BILL No. 5323

October 18, 2005, Introduced by Reps. Tobocman and Huizenga and referred to the
Committee on Commerce.

A bill to amend 1972 PA 284, entitled
"Busi ness corporation act,"
by amendi ng sections 106, 261, and 489 (MCL 450.1106, 450.1261, and
450. 1489), sections 106 and 489 as anmended by 2001 PA 57 and
section 261 as anended by 1993 PA 91.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 106. (1) "Corporation" or "donestic corporation" neans a
corporation fornmed under this act, or existing on January 1, 1973
and fornmed under any other statute of this state for a purpose for
whi ch a corporation may be formed under this act.

(2) "Department” nmeans the departnent of —censurer—and
Frdustry—servieces— LABOR AND ECONOM C GROWMH.

(3) "Director” neans a nenber of the board of a corporation.
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(4) "Distribution" nmeans a direct or indirect transfer of
noney or other property, except the corporation's shares, or the
i ncurrence of indebtedness by the corporation to or for the benefit
of its shareholders in respect to the corporation's shares. A
di stribution may be in the formof a dividend, a purchase,
redenption or other acquisition of shares, an issuance of
i ndebt edness, or any other declaration or paynent to or for the
benefit of the sharehol ders.

(5) "Electronic transm ssion” or "electronically transmtted"
means any form of conmunication that neets all of the follow ng:

(a) It does not directly involve the physical transm ssion of
paper.

(b) It creates a record that nay be retained and retrieved by
t he reci pi ent.

(c) It my be directly reproduced in paper formby the
reci pi ent through an autonated process.

Sec. 261. A corporation, subject to any limtation provided in
this act, in any other statute of this state, or inits articles of
i ncorporation, shall have power in furtherance of its corporate
purposes to do all of the follow ng:

(a) Have perpetual duration.

(b) Sue and be sued in all courts and participate in actions
and proceedings, judicial, admnistrative, arbitrative, or
ot herwi se, in the sanme manner as natural persons.

(c) Have a corporate seal, and alter the seal, and use it by
causing it or a facsimle to be affixed, inpressed, or reproduced

in any other manner.
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(d) Adopt, amend, or repeal bylaws, including emergency
byl aws, relating to the business of the corporation, the conduct of
its affairs, its rights and powers and the rights and powers of its
sharehol ders, directors, or officers.

(e) Elect or appoint officers, enployees, and other agents of
the corporation, prescribe their duties, fix their conpensation and
t he conpensation of directors, and indemify corporate directors,
of ficers, enployees, and agents.

(f) Purchase, receive, take by grant, gift, devise, bequest or
ot herwi se, | ease, or otherw se acquire, own, hold, inprove, enploy,
use and ot herwi se deal in and with, real or personal property, or
an interest in real or personal property, wherever situated.

(g) Sell, convey, |ease, exchange, transfer, or otherw se
di spose of, or nortgage or pledge, or create a security interest in
any of its property or an interest in its property, wherever
si tuat ed.

(h) Purchase, take, receive, subscribe for, or otherw se
acquire, own, hold, vote, enploy, sell, lend, |ease, exchange,
transfer or otherw se dispose of, nortgage, pledge, use and
ot herwi se deal in and with, bonds and ot her obligations, shares or
ot her securities or interests issued by others, whether engaged in
simlar or different business, governmental, or other activities,

i ncl udi ng banki ng corporations or trust conpanies. A corporation
organi zed or transacting business in this state under this act
shall not guarantee or beconme surety upon a bond or other
undert aki ng securing the deposit of public noney.

(1) Make contracts, give guarantees and incur liabilities,
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borrow noney at rates of interest as the corporation nmay determ ne,
issue its notes, bonds, and other obligations, and secure any of
its obligations by nortgage or pledge of any of its property or an
interest in its property, wherever situated. This power shal

i nclude the power to give guarantees —which— THAT are necessary or
convenient to the conduct, pronotion, or attainnment of the business
of any of the follow ng corporations, whether or not subject to
this act, —which— AND DOVESTI C OR FOREIGN LI M TED LI ABI LI TY
COWPANI ES, AND THOSE guar antees shall be considered to be in
furtherance of the corporate purposes of the contracting

cor poration:

(1) Al of the outstandi ng shares OR | NTERESTS of which are
owned, directly or indirectly, by the contracting corporation.

(ii) A corporation —whiech— OR LIMTED LI ABI LI TY COVWANY THAT
owns, directly or indirectly, all of the outstanding shares of the
contracting corporation.

(iii) Al of the outstanding shares OR | NTERESTS of which are
owned, directly or indirectly, by a corporation, whether or not
subject to this act, —whieh— OR A LIMTED LI ABILITY COMPANY THAT
owns, directly or indirectly, all of the outstandi ng shares of the
contracting corporation.

(j) Lend noney, invest and reinvest its funds, and take and
hol d real and personal property as security for the paynent of
funds so | oaned or invested.

(k) Make donations for any of the follow ng: The public
wel fare; comunity fund or hospital; or a charitable, educational,

scientific, civic, or simlar purpose. A corporation also has the
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power to provide aid in time of war or other national energency.

(1) Pay pensions, establish and carry out pension, profit
sharing, share bonus, share purchase, share option, savings, thrift
and other retirenment, incentive and benefit plans, trusts, and
provisions for any of its directors, officers, and enpl oyees.

(m Purchase, receive, take, otherw se acquire, own, hold,
sell, lend, exchange, transfer, otherw se dispose of, pledge, use
and ot herwi se deal in and with its own shares, bonds, and other
securities.

(n) Participate with others in any corporation, partnership,
limted partnership, joint venture, or other association of any
kind, or in any transaction, undertaking, or agreenent which the
participating corporation woul d have power to conduct by itself,
whet her or not the participation involves sharing or del egation of
control with or to others.

(0) Cease its corporate activities and di ssol ve.

(p) Transact business, carry on its operations, and have
of fices and exercise the powers granted by this act in any
jurisdiction in or outside the United States.

(q) Have and exercise all powers necessary or convenient to
ef fect any purpose for which the corporation is forned.

(r) Participate as a nmenber of any nutual insurance conpany
for purposes of insuring property or activities relative to nuclear
facilities owned, operated, constructed, or being constructed by
t he corporation.

Sec. 489. (1) A shareholder may bring an action in the circuit

court of the county in which the principal place of business or
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regi stered office of the corporation is located to establish that
the acts of the directors or those in control of the corporation
are illegal, fraudulent, or willfully unfair and oppressive to the
corporation or to the shareholder. If the sharehol der establishes
grounds for relief, the circuit court may nmake an order or grant
relief as it considers appropriate, including, without |imtation,
an order providing for any of the foll ow ng:

(a) The dissolution and liquidation of the assets and busi ness
of the corporation.

(b) The cancellation or alteration of a provision contained in
the articles of incorporation, an amendnent of the articles of
i ncorporation, or the bylaws of the corporation.

(c) The cancellation, alteration, or injunction against a
resol ution or other act of the corporation.

(d) The direction or prohibition of an act of the corporation
or of sharehol ders, directors, officers, or other persons party to
t he acti on.

(e) The purchase at fair value of the shares of a sharehol der
either by the corporation or by the officers, directors, or other
shar ehol ders responsi ble for the wongful acts.

(f) An award of damages to the corporation or a sharehol der.
An action seeking an award of damages must be commenced within 3
years after the cause of action under this section has accrued, or
within 2 years after the sharehol der discovers or reasonably shoul d
have di scovered the cause of action under this section, whichever
occurs first.

(2) No action under this section shall be brought by a
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shar ehol der whose shares are listed on a national securities
exchange or regularly traded in a market maintained by 1 or nore
menbers of a national or affiliated securities association.

(3) As used in this section, "willfully unfair and oppressive
conduct" neans a continuing course of conduct or a significant
action or series of actions that substantially interferes with the
interests of the sharehol der as a sharehol der. WLLFULLY UNFAI R AND
OPPRESSI VE CONDUCT MAY | NCLUDE THE TERM NATI ON OF EMPLOYMENT OR
LI M TATI ONS ON EMPLOYMENT BENEFI TS TO THE EXTENT THAT THE ACTI ONS
| NTERFERE W TH DI STRI BUTI ONS OR OTHER SHAREHOLDER | NTERESTS
DI SPROPORTI ONATELY AS TO THE AFFECTED SHAREHOLDER. The term does
not include conduct or actions that are permtted by an agreenent,
the articles of incorporation, the bylaws, or a consistently

applied witten corporate policy or procedure.
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