HOUSE BILL No. 5328
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HOUSE BILL No. 5328

October 18, 2005, Introduced by Reps. Hunter, Lemmons, 111 and Tobocman and referred to
the Committee on Banking and Financial Services.

A bill to regulate the noney transm ssion services business;
to require the licensing of persons engaged in providi ng noney
transm ssi on services; to prescribe powers and duties of certain
state agencies and officials; to prescribe penalties and provide
remedi es; and to repeal acts and parts of acts.

THE PEOPLE OF THE STATE OF M CH GAN ENACT:

Sec. 1. This act shall be known and nmay be cited as the "noney

transm ssi on services act".
Sec. 2. As used in this act:
(a) "Agency" neans the office of financial and insurance

services in the departnment of |abor and econonm c growt h.

(b) "Applicant” nmeans a person that files an application for a

| i cense under this act.

(c) "Authorized del egate" nmeans a person that a |icensee

designates to provide noney transm ssion services in this state on
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behal f of the |icensee.

(d) "Comm ssioner” neans the conm ssioner of the office of
financial and insurance services.

(e) "Control"™ means any of the foll ow ng:

(i) Omership of, or the power to vote, directly or indirectly,
at | east 25% of a class of voting securities or voting interests of
a licensee or person in control of a licensee.

(ii)) Power to elect a majority of executive officers, managers,
directors, trustees, or other persons exercising nmanageri al
authority of a licensee or person in control of a |licensee.

(iii) The power to exercise directly or indirectly a controlling
i nfluence over the nmanagenent or policies of a |licensee or person
in control of a licensee.

(f) "Control person" means a director, manager, or executive
officer of a licensee or a natural person who has the authority to
participate in the direction, directly or indirectly through 1 or
nore other natural persons, of the managenent or policies of a
| i censee.

(g) "Depository financial institution" neans a bank, nationa
bank, savings and | oan associ ation, savings bank, or credit union
organi zed under the laws of this state, another state, the District
of Colunbia, the United States, or a territory or protectorate of
the United States whose deposits are insured by an agency of the
f ederal governnent.

(h) "Executive officer"” nmeans an officer, nenber, or partner
of a licensee, including, but not limted to, a chief executive

of ficer, president, vice president, chief financial officer,
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controller, conpliance officer, or any other simlar position.

(i) "Financial licensing act" neans any of the financial
licensing acts, as that termis defined in section 2 of the
consuner financial services act, 1988 PA 161, MCL 487.2052.

(j) "Licensee" neans a person licensed or required to be
i censed under this act.

(k) "Location" neans a place of business at which activities
regul ated by this act occur.

Sec. 3. As used in this act:

(a) "Material litigation" neans litigation that, according to
general |y accepted accounting principles, is significant to an
applicant's or a licensee's financial health and nust be discl osed
in the applicant's or licensee's audited financial statenents,
report to sharehol ders, or simlar records.

(b) "Money" nmeans a medi um of exchange aut horized or adopted
by the United States or a foreign governnent as a part of its
currency that is customarily used and accepted as a nedi um of
exchange in the country of issuance. The termincludes a nonetary
unit of account established by an intergovernnental organization or
by agreenent between 2 or nore governnents.

(c) "Money transm ssion services" neans selling or issuing
paynment instruments or stored val ue devices or receiving noney or
nonetary val ue for transm ssion. The term does not include solely
provi ding delivery, online, or teleconmmunications services or
net wor k access.

(d) "Qutstandi ng paynment instrunent"” neans any check, draft,

noney order, travelers check, other witten instrunent, electronic
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or wire transfer, stored value device, or facsimle issued by a
Iicensee that has been sold in the United States directly by the

| icensee or any paynent instrunment issued by the |licensee that has
been sold by the |icensee or an authorized delegate in the United
States, that has been reported to the |icensee as having been sold,
and that has not yet been paid by or for the |licensee.

(e) "Paynment instrunent” neans any electronic or witten
check, draft, noney order, travel ers check, or other wre,
el ectronic, or witten instrunment or order for the transm ssion or
paynment of noney, sold or issued to 1 or nore persons, whether or
not the instrument is negotiable. The termincludes any stored
val ue device or facsimle. The term does not include any credit
card voucher, letter of credit, or tangi ble object redeenabl e by
the issuer in goods or services.

(f) "Person" neans an individual, partnership, association,
corporation, limted liability conmpany, trust, estate, joint
venture, government, governnental subdivision, agency or
instrunmentality, public corporation, or any other |egal entity.

(g) "Record" neans information that is inscribed on a tangible
mediumor that is stored in an electronic or other mediumand is
retrievable in perceivable form

(h) "State" nmeans a state of the United States, the District
of Col unbia, Puerto Rico, the United States Virgin Islands, or any
territory or protectorate of the United States.

(i) "Stored val ue device" neans a card or other tangible
obj ect used for the transm ssion or paynment of noney that contains

a m croprocessor chip, magnetic stripe, or other nmeans for the
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storage of information; that is prefunded; and the value of which
is reduced after each use. The term does not include a tangible
obj ect the value of which is redeemable in the issuer's goods and
servi ces.

(j) "Travel ers check” means an instrunment for the paynment of
noney or a foreign currency instrument in any denom nation that
provi des for both of the follow ng:

(i) A specinen signature of the purchaser to be conpl eted at
the tinme of purchase of the instrunent.

(1i)) A countersignature of the purchaser to be conpl eted when
the instrunent is negotiated.

Sec. 4. This act does not apply to any of the foll ow ng:

(a) The United States or a departnent, agency, or
instrunmentality of the United States.

(b) Money transm ssion services provided by the United States
postal service or by a contractor on behalf of the United States
postal service.

(c) A state, county, city, or any other governnental
subdi vision of a state.

(d) A depository financial institution, bank hol di ng conmpany,
of fice of an international banking corporation, or branch of a
forei gn bank; a bank service conpany organi zed under the bank
servi ce conpany act, 12 USC 1861 to 1867; or a corporation
organi zed under the Edge act, 12 USC 611 to 633.

(e) Electronic funds transfer of governnental benefits for a
federal, state, county, or governnmental agency by a contractor on

behal f of the United States or a departnent, agency, or
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instrunmentality of the United States or a state or governnent al
subdi vi si on, agency, or instrunentality of a state.

(f) A board of trade designated as a contract market under the
commodity exchange act, 7 USC 1 to 27f, or a person that in the
ordi nary course of business provides clearance and settl enent
services for a board of trade, to the extent of its operation as or
for that board.

(g) Aregistered futures comm ssion merchant under the federal
commodities laws, to the extent of its operation as a nerchant.

(h) A person that provides clearance or settlenent services
under a registration as a clearing agency or an exenption from
regi stration granted under the federal securities |laws, to the
extent of its operation as a provider under this subdivision.

(i) An operator of a paynent system to the extent that it
provi des processing, clearing, settlenent, or other simlar
servi ces between or anong persons excluded by this section in
connection with wire transfers, credit card transactions, debit
card transactions, stored value transactions, autonated
cl eari nghouse transfers, or other simlar funds transfers or
transacti ons.

(j) A person registered as a securities broker-deal er under
federal or state securities laws, to the extent of its operation as
a regi stered broker-deal er.

(k) A person that provides noney transm ssion services in this
state but does not receive $3,000.00 or nore for transm ssion in
any period of 7 consecutive cal endar days.

Sec. 11. (1) Except as otherwi se provided in this section and
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subj ect to section 4, a person shall not provide noney transm ssion
services in this state after Decenber 31, 2005 without a |icense
under this act or a class | license issued under the consuner
financial services act, 1988 PA 161, MCL 487.2051 to 487.2072.

(2) A person licensed under the sale of checks act, 1960 PA
136, MCL 487.901 to 487.916, on the day before the effective date
of this act may continue to provide noney transm ssion services
under that |icense until Decenber 31, 2005.

(3) Alicense under this act is not required for a person to
act as an authorized del egate of a person |icensed under this act.

Sec. 12. (1) A person applying for a license under this act
shall apply on a formand in a nmedium prescribed by the
conmm ssioner. The application shall include all of the foll ow ng
i nformati on:

(a) The legal nanme and residential and business addresses of
the applicant and any assuned or trade nane used by the applicant
in conducting its noney transm ssion services business.

(b) Alist of any crimnal convictions of the applicant and
any material litigation in which the applicant was involved in the
10-year period preceding the subm ssion of the application.

(c) A description of any noney transm ssion services
previously provided by the applicant and the noney transm ssion
services that the applicant intends to provide in this state.

(d) Alist of the applicant's proposed authorized del egates
and the locations in this state where the applicant and its
aut hori zed del egates propose to engage in providing noney

transm ssi on servi ces.
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(e) Alist of all other states in which the applicant is
licensed to engage in providing noney transni ssion services and any
i cense revocations, suspensions, or other disciplinary action
t aken agai nst the applicant in any other state.

(f) Information concerning any bankruptcy or receivership
proceedi ngs affecting the applicant.

(g) The name and address of any depository financi al
institution through which the applicant's paynent instrunent wll
be pai d.

(h) A description of the source of noney and credit to be used
by the applicant to provi de noney transmn ssion services.

(i) Any other information the conmm ssioner reasonably requires
Wi th respect to the applicant.

(2) If an applicant is not a natural person, the applicant
shall also provide all of the followng information with the
appl i cation:

(a) The date of the applicant's incorporation or formation and
state or country of incorporation or formation.

(b) A brief description of the structure or organization of
the applicant, including any parent or subsidiary of the applicant,
and whet her the applicant or a parent or subsidiary of the
applicant is publicly traded.

(c) The name, all assumed or trade nanes, and all business
addresses of the applicant.

(d) The name, all assuned or trade names, all business and
residential addresses, and the enploynent history for the 10-year

period precedi ng the subm ssion of the application of each control
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person of the applicant.

(e) Alist of any crimnal convictions and material litigation
in which any control person of the applicant has been involved in
the 10-year period preceding the subm ssion of the application.

(f) If the applicant is publicly traded, a copy of the nost
recent report filed with the securities and exchange commi ssion
under section 13 of the federal securities exchange act of 1934, 15
USC 78m

(g) If the applicant is a wholly owned subsidiary of a
corporation publicly traded in the United States, a copy of
financial statenments for the parent corporation for the nost recent
fiscal year or a copy of the parent corporation' s nost recent
report filed under section 13 of the federal securities exchange
act of 1934, 15 USC 78m

(h) If the applicant is a wholly owned subsidiary of a
corporation publicly traded outside the United States, a copy of
any docunentation simlar to that described in subdivision (g) that
is filed with the regulator of the parent corporation's domcile
outside the United States.

(i) I'f the applicant has a registered agent in this state, the
name and address of that regi stered agent.

(j) Any other information the conm ssioner reasonably requires
with respect to the applicant.

Sec. 13. (1) At the tine of filing an application for a
| icense under this act, an applicant shall provide the comm ssioner
with copies of the applicant's financial statenments for the nost

recent fiscal year and, if available, for the 2-year period
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precedi ng the subm ssion of the application. The financial
statenments shall neet all of the follow ng:

(a) If subdivision (b) does not apply, show that the
applicant's net worth exceeds $100, 000. 00.

(b) I'f the applicant intends to engage in providing noney
transm ssion services in this state at nore than 1 |ocation or
t hrough authori zed del egates, show that the applicant has a net
worth that equals or exceeds either the sum of $100, 000. 00 plus an
addi tional $25,000.00 for each |ocation or authorized del egate, as
appl i cable, or $1,000, 000.00, whichever is |ess.

(c) Are in the formprescribed by the comm ssioner, except
that financial statenents prepared by or reviewed by an i ndependent
certified public accountant may be in the form prescribed by that
account ant .

(d) Are prepared in accordance with generally accepted
accounting principles.

(2) Alicensee shall at all tines maintain a net worth that
nmeets the anounts described in subsection (1) for its noney
transm ssi on services business.

(3) At the tine of the filing of an application and at all
times after a license is issued, an applicant shall be registered,
if required, or otherwise qualified to do business in this state.

(4) An applicant shall include with an application for a
I icense under this act a nonrefundabl e application fee established
by the comm ssi oner under section 15.

(5) An applicant shall include with an application for a

license under this act a surety bond that neets all of the
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fol |l ow ng:

(a) Is issued by a bonding conpany or insurance conpany
authorized to do business in this state and expires no earlier than
the date the |license expires.

(b) I's in a principal anount of at |east $500, 000.00 and not
nore than $1, 500, 000. 00. The conmi ssioner shall determ ne the
princi pal anpbunt of this bond based on the nunber of |ocations and
aut hori zed del egates of the applicant in this state.

(c) Isin a formsatisfactory to the comm ssioner, is payable
to the comm ssioner for the benefit of any individuals who are
M chigan residents and who are creditors or clainmants of the
applicant and its authorized del egates through purchase of a
paynment instrunment fromthe applicant or an authorized del egate
| ocated in this state, and secures the faithful performance of the
obligations of the applicant and its authorized del egates with
respect to the receipt of noney in connection with the conduct of
its noney transm ssion services business.

(6) The aggregate liability of a surety under a bond issued
for purposes of subsection (5) shall not exceed the principa
amount of the bond.

Sec. 14. (1) Wen the conmm ssioner receives a conpleted
application for a license under this act, the comm ssioner shal
i nvestigate the financial condition and responsibility, financia
and busi ness experience, character, and general fitness of the
applicant and may reasonably conduct a simlar investigation of
each control person of the applicant under this subsection. The

conmi ssi oner may conduct an on-site investigation of the applicant.
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(2) Waen the conm ssioner determ nes that an application for a
Iicense under this act is conplete, the comm ssioner shall pronptly
notify the applicant in witing of the date on which he or she
determi ned that the application was conplete and shall approve or
deny the application within 120 days after that date. Subject to
subsection (5), if the comm ssioner does not approve or deny an
application within that 120-day period, the conm ssioner shal
i ssue the |icense.

(3) The comm ssioner shall issue a license to an applicant
under this act if the conm ssioner determnes all of the follow ng:

(a) That the applicant has conplied with sections 12, 13, and
16.

(b) That the financial condition and responsibility, financial
and busi ness experience, character, and general fitness of the
applicant and the experience, character, and general fitness of
each control person and any sharehol ders of the applicant neet the
requi renents of this act.

(c) That the applicant conmands the confidence of the public
and warrants the belief that the applicant and its executive
officers will conply with the I aw

(d) That the applicant has paid the |license fee under
subsection (4).

(4) If an application for a license is approved under this
section, the licensee shall pay a |license fee in an anount
establ i shed by the comm ssioner under section 15 within 30 days
after the date of approval.

(5) The comm ssioner may for good cause extend the 120-day
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time period described in subsection (2).

(6) An applicant whose application is denied by the
conmi ssi oner under this act may appeal within 30 days after the
date of the notice of the denial and request a hearing on the
deni al .

Sec. 15. (1) By Decenber 31 of each year, the conm ssioner
shal | establish a schedule of fees to be paid by applicants and
i censees during the next cal endar year. In establishing |license
fees, the comm ssioner shall consider each |icensee's business
vol une and nunber of |ocations and any other business factors he or
she considers reasonable in order to generate funds sufficient to
pay, but not to exceed, the office's reasonably anticipated costs
of administering this act.

(2) Alicense issued under this act expires on Decenber 31 of
each year unless earlier suspended, surrendered, or revoked under
this act. Alicensee may renew a license by filing an application
for a license renewal, in the formand nmedi um prescri bed by the
conmi ssioner, and paying the license fee for the renewal year, on
or before the Decenber 1 preceding the renewal year. The
conmi ssioner shall not renew a license if the license fee for the
renewal termis not paid.

Sec. 16. (1) In addition to any fees established by the
commi ssioner, a licensee shall pay the actual travel, |odging, and
nmeal expenses incurred by any agency enpl oyee who travel s outside
of this state to exam ne the records of the |icensee or investigate
the licensee. An agency enpl oyee who incurs expenses under this

subsection shall conmply with any applicabl e provisions of the
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standardi zed travel regul ations issued by the departnent of
managenent and budget and civil service comr ssion.

(2) If any fees or fines provided for in this act are not paid
when required, the comm ssioner nmay nmaintain an action agai nst the
licensee for the recovery of the fees or fines, interest, costs,
and reasonabl e | egal fees.

(3) The fees and civil and adm nistrative fines coll ected
under this act shall be paid into the state treasury to the credit
of the agency and used only for the operation of the agency.

Sec. 21. The conm ssioner may conduct an exam nation or
investigation of a |licensee or any of its authorized del egates.
Except as provided in section 27, the comm ssioner and the agency
shal |l not disclose information obtained in an exam nation or
i nvestigation.

Sec. 22. (1) The comm ssioner may conduct an on-site
exam nation or investigation of records maintained under section
25, including a joint exam nation or investigation conducted with
representati ves of other departnents or agencies of this state, 1
or nore agencies of another state, or of the federal governnent.

(2) The conmi ssioner may accept an exam nation or
i nvestigation report of a departnment or agency of this state or of
anot her state or of the federal governnent or a report prepared by
a certified public accountant instead of conducting an exam nation
or investigation.

(3) Ajoint exam nation or investigation or an acceptance of
an exam nation or investigation report under this section does not

precl ude the comm ssioner from conducting his or her own
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exam nation or investigation

(4) The report of a joint investigation or an exam nation
report accepted by the conm ssioner under this section is an
official report of the comm ssioner for all purposes.

Sec. 23. (1) If there is a change in any information provided
in alicensee's initial or renewal application, the |icensee shal
file the changed information with the comm ssioner before the
change occurs, unless the comm ssioner prescribes a different
deadline for filing the changed information that is not later than
5 busi ness days after the change occurs. The comm ssi oner shal
consi der whether it is feasible for the licensee to file the
changed information before the change occurs in prescribing a
di fferent deadline.

(2) Alicensee that submts a renewal application to the
conmi ssioner shall include with the application a current |ist of
t he nanes and street addresses of each authorized del egate and
| ocation in this state where the |icensee or authorized del egates
of the |icensee provide noney transm ssion services.

(3) Alicensee shall file a report with the agency within 3
busi ness days after the |licensee has reason to know of the
occurrence of any of the follow ng events:

(a) The filing of a petition by or against the |icensee under
t he bankruptcy code, 11 USC 101 to 1330, for bankruptcy or
reorgani zati on.

(b) The filing of a petition by or against the |icensee for
recei vership, the cormencenent of any other judicial or

adm ni strative proceeding for the |licensee's dissolution or
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reorgani zation, or the making of a general assignnment for the
benefit of its creditors.

(c) The commencenent of a proceeding to revoke or suspend a
license of the licensee in this state, another state, or a country
in which the Iicensee engages in business or is |icensed.

(d) A charge or conviction of the licensee or of an executive
of ficer, manager, director, or control person of the licensee for a
fel ony.

(e) A charge or conviction of an authorized del egate for a
f el ony.

Sec. 24. (1) If there is a proposed change of control of a
licensee, the licensee shall do all of the follow ng:

(a) Gve the conm ssioner witten notice of a proposed change
of control 30 days or nore before the proposed change of control

(b) Request approval of the proposed change of control.

(c) Pay a nonrefundable fee with the notice, in an anount
prescri bed by the comm ssioner

(2) After review of a request for approval under subsection
(1), the comm ssioner may require the |licensee to provide
addi tional information concerning each proposed control person of
the |licensee. However, the comm ssioner shall only require that the
i censee provide additional information of the same type required
of the licensee or any control person of the licensee as part of
the licensee's original |icense or renewal application.

(3) The comm ssi oner shall approve a request for change of
control under subsection (1) if, after investigation, the

conmi ssi oner determ nes that the person or group of persons
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requesting approval has the experience, character, and general
fitness to operate the licensee in a |awful and proper nanner.

(4) Subsection (1) does not apply to a public offering of
securities.

Sec. 25. (1) A licensee or any person subject to this act
shall maintain all of the follow ng records for at |east 3 years:

(a) Arecord of each paynent instrument fromthe date it was
created.

(b) A general |edger posted at |east nonthly containing all
asset, liability, capital, income, and expense accounts.

(c) Bank statements and bank reconciliation records.

(d) Records of outstanding paynent instrunments.

(e) Records of each paynent instrunment paid within the 3-year
peri od.

(f) Alist of the |last known nanes and addresses of all of the
| icensee's authorized del egates.

(g) Any other records the comm ssioner reasonably requires.

(2) The records described in subsection (1) may be stored on
any tangible nmediumor in any electronic or other nediumthat is
i medi ately retrievable in perceivable form

(3) Alicensee or other person may nmaintain the records
descri bed in subsection (1) outside of this state if they are nade
accessible to the conm ssioner.

Sec. 26. (1) The comm ssioner, each former conm ssioner, and
each current and forner deputy, agent, and enployee of the agency
shal | keep secret all facts and information obtained in the course

of their duties, unless that person is required under law to report
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on, take official action concerning, or testify in any proceedings
regarding a licensee or the activities of a |licensee.

(2) This section does not apply to, and does not prohibit the
furni shing of information or docunents to, any federal, foreign, or
out-of -state regulatory agency with jurisdiction over a |licensee
and is not applicable to any disclosure nade in the public interest
by the comm ssioner, at his or her discretion.

Sec. 31. (1) Alicensee shall maintain at all tines
perm ssi bl e investnments that have a market val ue conputed in
accordance with generally accepted accounting principles of not
| ess than the aggregate anount of all of its outstanding paynment
instrunments issued or sold and noney transmtted by the |icensee.

(2) The comm ssioner may limt the extent to which a type of
investnment within a class of perm ssible investnments is considered
a permissible investnment by any |icensee, except for noney and
certificates of deposit issued by a depository financial
institution. The conm ssioner by order or declaratory ruling may
al l ow ot her types of investnents that the conm ssioner determ nes
to have a safety substantially equivalent to other permssible
i nvest ments.

(3) Even if commngled with other assets of a |icensee,
perm ssible investnments are held in trust for the benefit of the
purchasers and hol ders of the |icensee's outstandi ng paynent
instrunments in the event of bankruptcy or receivership of the
| i censee.

(4) As used in this section, "perm ssible investnents" neans

the investnents described in section 32 or allowed by the
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conmi ssi oner under subsection (2).

Sec. 32. (1) Except to the extent otherwise |imted by the
conmm ssi oner under section 31(2), each of the follow ng investnents
i s perm ssible under section 31:

(a) Cash, a certificate of deposit, or a senior debt
obligation of a federally insured depository financial institution.

(b) A banker's acceptance or bill of exchange that is eligible
for purchase upon endorsenment by a menber bank of the federa
reserve systemand is eligible for purchase by a federal reserve
bank.

(c) An investnent bearing a rating of 1 of the 3 highest
grades as defined by a nationally recogni zed organi zation t hat
rates securities.

(d) An investnent security that is an obligation of the United
States or a departnent, agency, or instrunmentality of the United
States; an investnent in an obligation that is guaranteed fully as
to principal and interest by the United States; or an investnment in
an obligation of a state or a governnental subdivision, agency, or
instrunmentality of a state.

(e) Areceivable that is payable to a licensee fromits
authorized del egate, in the ordinary course of business, pursuant
to contracts that are not past due or doubtful of collection, if
t he aggregate anmount of receivabl es under this subdivision does not
exceed 20% of the total perm ssible investnents of a |licensee and
the |icensee does not hold at 1 tine receivables under this
subdivision in any 1 person aggregating nore than 10% of the

licensee's total perm ssible investnents.

03434' 05 DAM



20

(f) A share or a certificate issued by an open-end managenent
i nvestment conpany that is registered with the United States
securities and exchange comm ssion under the investnent conpany act
of 1940, 15 USC 80a-1 to 80a-64, and whose portfolio is restricted
by the managenent conpany's investnment policy to investnents
specified in subdivisions (a) to (d).

(2) Subject to subsection (3), the followi ng investnments are
perm ssi bl e under section 31, but only to the extent specified:

(a) An interest-bearing bill, note, bond, or debenture of a
person whose equity shares are traded on a national securities
exchange or on a national over-the-counter market, if the aggregate
of investnents under this subdivision does not exceed 20% of the
total perm ssible investnents of a licensee and the |icensee does
not at 1 time hold investnents under this subdivision in any 1
person aggregating nore than 10% of the licensee's total
perm ssi bl e i nvestnments.

(b) A share of a person traded on a national securities
exchange or a national over-the-counter market or a share or a
certificate issued by an open-end managenent investmnent conpany
that is registered with the United States securities and exchange
conmi ssi on under the investnent conpany act of 1940, 15 USC 80a-1
to 80a-64, and whose portfolio is restricted by the managenent
conpany's investnment policy to shares of a person traded on a
national securities exchange or a national over-the-counter market,
if the aggregate of investnents under this subdivision does not
exceed 20% of the total perm ssible investnents of a |icensee and

the licensee does not at 1 tinme hold investnents in any 1 person
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aggregating nore than 10% of the licensee's total perm ssible
i nvest ments.

(c) A demand-borrow ng agreenent made to a corporation or a
subsidiary of a corporation whose securities are traded on a
nati onal securities exchange, if the aggregate of the anmount of
princi pal and interest outstanding under demand-borrow ng
agreenents under this subdivision does not exceed 20% of the total
perm ssible investments of a |licensee and the |icensee does not at
1 time hold principal and interest outstandi ng under demand-
borrowi ng agreenents under this subdivision with any 1 person
aggregating nore than 10% of the licensee's total perm ssible
i nvest nment s.

(d) Any other investnent the conm ssioner designates by order
or declaratory ruling, to the extent specified by the conm ssioner.

(3) The aggregate of investnents under subsection (2) nmay not
exceed 50% of the total perm ssible investnents of a |icensee
cal cul at ed under section 31.

Sec. 33. (1) An agreenent between a |icensee and an authori zed
del egate shall be in witing and require the authorized del egate to
operate in conpliance with this act and other applicable |law. The
licensee shall furnish in witing to each authorized del egate
policies and procedures sufficient for conpliance with this act and
ot her applicable | aw

(2) An authorized delegate shall remt all noney owing to the
licensee in accordance with the ternms of the agreenent between the
Iicensee and the authorized del egate.

(3) If alicense is suspended or revoked, the conm ssioner
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shall notify the licensee and order the |icensee to send a notice
to its authorized del egates directing themto cease providi ng noney
transm ssion services on behalf of the |licensee, and the authorized
del egate shall immedi ately cease providi ng noney transmn ssion
services as an authorized del egate of the |icensee.

(4) An authorized del egate shall not provi de noney
transm ssi on services outside the scope of activity perm ssible
under the agreenent between the authorized del egate and the
| icensee, except activity in which the authorized del egate is
ot herwi se authorized to engage. An authorized del egate of a
i censee holds all noney received from provi di ng noney transni ssion
services, reduced by any fees owed to the authorized del egate by
the Iicensee, in escrow for the benefit of the |icensee.

(5) As used in this section, "remt" neans to make direct
paynents of noney to a |icensee or its representative authorized to
receive noney or to deposit noney in a depository financia
institution in an account specified by the |icensee.

Sec. 34. (1) An authorized del egate shall not nake any
fraudul ent or false statenment or m srepresentation to a custoner or
i censee or to the conm ssioner.

(2) An authorized del egate shall perform noney transm ssion
services lawfully and in accordance with the |licensee's operating
policies and procedures provided to the authorized del egate.

(3) Al funds received by an authorized del egate fromthe sale
of a paynent instrument, |less fees, shall be held in trust for the
licensee fromthe time the funds are received by the authorized

del egate until the time the funds are remtted to the |icensee.
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(4) If an authorized del egate comm ngl es any of the funds
received with any other funds or property owned or controlled by
the authorized del egate, all comm ngled funds and ot her property
are inpressed with a trust for the licensee in an anmount equal to
t he anount of the funds due the |icensee.

(5) An authorized del egate shall report to the licensee the
theft or Ioss of a paynent instrument within 24 hours after the
theft or | oss.

Sec. 41. (1) The comm ssioner may deny, suspend, not renew, or
revoke a license, place a licensee in receivership, or order a
Iicensee to revoke the designation of an authorized del egate if any
of the follow ng occur

(a) The licensee violates this act, a rule pronul gated under
this act, an order or declaratory ruling issued under this act, or
any applicable state or federal |aw.

(b) The licensee does not grant access to its books and
records during the course of an exam nation or investigation by the
conmi ssi oner.

(c) The licensee engages in fraud, intentiona
m srepresentation, or gross negligence.

(d) An authorized del egate of the licensee is convicted of a
violation of a state or federal anti-noney-|aundering statute or
violates a rule promulgated or an order or ruling issued under this
act, as a result of the licensee's knowing or willful m sconduct.

(e) The experience, character, or general fitness of the
i censee, authorized del egate, or control person indicates that it

is not in the public interest to permt the person to provide noney
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transm ssi on servi ces.

(f) Subject to subsection (2), the |icensee engages in an
unsafe or unsound practi ce.

(g) The licensee fails to maintain the m nimumnet worth
required under section 13(1) or is insolvent, suspends paynent of
its obligations, or makes a general assignnent for the benefit of
its creditors.

(h) The licensee does not renobve an authorized del egate after
t he comm ssioner issues and serves upon the |icensee an order that
includes a finding that the authorized del egate has violated this
act .

(2) I'n determ ning whether a |icensee is engaging in an unsafe
or unsound practice, the conm ssioner may consider the size and
condition of the |icensee's noney transm ssion services business,
the magnitude of the loss, the gravity of the violation of this
act, the previous conduct of the person involved, and other factors
t he conmi ssi oner considers rel evant.

Sec. 42. (1) A person that intentionally nmakes a fal se
statenent, m srepresentation, or false certification in any record
or docunent filed or required to be naintained under this act or
that intentionally nmakes a false entry or omits a material entry in
a record is guilty of a felony punishable by inprisonnment for not
nore than 5 years or a fine of not nore than $100, 000. 00, or both.

(2) A person that engages in crimnal fraud in the conduct of
its nmoney transm ssion services business is guilty of a felony
puni shabl e by inprisonnment for not nore than 5 years or a fine of

not nore than $100, 000. 00, or both.
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(3) A person that knowi ngly engages in an activity for which a
license is required under this act, is not |licensed under this act,
and receives nore than $500. 00 i n conpensation wi thin a 30-day
period fromthat activity is guilty of a felony punishable by
i mprisonment for not nore than 5 years or a fine of not nore than
$100, 000. 00, or both. A court shall order a person convicted of
vi ol ating subsection (1) or (2) to pay restitution as provided in
section la of chapter I X of the code of crimnal procedure, 1927 PA
175, MCL 769.1a, and the crime victims rights act, 1985 PA 87, MCL
780.751 to 780.834.

Sec. 43. (1) After conducting an investigation or exam nation,
t he comm ssioner may issue an order sunmmarily suspending a |icense
under section 92 of the admi nistrative procedures act of 1969, 1969
PA 306, MCL 24.292, based on an affidavit by a person famliar with
the facts set forth in the affidavit stating that, on information
and belief, an immnent threat of financial |oss or inmmnent threat
to the public welfare exists.

(2) If the conm ssioner issues a sunmary suspensi on order
under section 92 of the admi nistrative procedures act of 1969, 1969
PA 306, MCL 24.292, an administrative |aw hearings exam ner shal
grant a request to dissolve a sunmary suspension order unless the
exam ner finds that an immnent threat of financial |oss or
immnent threat to the public welfare exists that requires an
energency action and continuation of the summary suspensi on order.

(3) The record created at a hearing on a sunmary suspension is
part of the record of the conplaint at any subsequent hearing in a

cont ested case.
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Sec. 44. (1) If in the opinion of the conm ssioner a |licensee
is, has, or is about to engage in a practice that poses a threat of
financial loss or threat to the public welfare or is, has, or is
about to violate a law, rule, or order, the conm ssioner may issue
and serve on the |icensee a cease and desist order under this
section.

(2) A cease and desist order issued under this section shal
contain a statenent of the facts constituting the alleged practice
or violation and shall fix a time and place for a hearing to
determne if the conm ssioner should issue an order to cease and
desi st against the |icensee.

(3) Alicensee may consent to issuance of a cease and desi st
order under this section. A licensee also consents to the issuance
of the cease and desist order if the |licensee or a duly authorized
representative of the licensee fails to appear at a hearing
descri bed in subsection (2).

(4) If a licensee consents under subsection (3), or if the
conm ssioner finds based on the record nmade at the hearing that the
practice or violation specified in the order is established, the
cease and desi st order becones final. The order may require the
licensee and its officers, directors, nenbers, partners, trustees,
enpl oyees, agents, or control persons to cease and desist fromthe
practice or violation and to take affirmative action to correct the
conditions resulting fromthe practice or violation

(5) Except as provided in subsection (6) or to the extent it
is stayed, nodified, term nated, or set aside by the conmm ssioner

or a court, a cease and desist order is effective on the date of
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service.

(6) A cease and desist order issued with a |icensee's consent
is effective at the tinme specified in the order and renmai ns
effective and enforceable as provided in the order.

Sec. 45. The conmi ssioner may promul gate rul es under the
adm ni strative procedures act of 1969, 1969 PA 306, MCL 24.201 to
24.328, that he or she considers necessary to inplenment and enforce
this act.

Sec. 46. The conm ssioner may assess a civil fine against a
person that violates this act, a rule pronul gated or an order or
ruling issued by the conm ssioner under this act, or any other
applicable state or federal |law in an anount that does not exceed
$10, 000. 00 per day for each day the violation continues, plus this
state's costs and expenses for the investigation and prosecution of
the matter, including reasonable attorney fees.

Sec. 47. (1) If in the opinion of the conm ssioner a person
has engaged in fraud or has been convicted of a crimnal violation
i nvol vi ng noney | aundering, the comm ssioner nmay serve upon that
person a witten notice of intention to prohibit that person from
bei ng enpl oyed by, an agent of, or a control person of a |licensee
under this act, or a |licensee or registrant under a financia
licensing act. As used in this subsection, "fraud" includes
actionable fraud, actual or constructive fraud, crimnal fraud,
extrinsic or intrinsic fraud, fraud in the execution, in the
i nducenent, in fact, or in law, or any other form of fraud.

(2) A notice issued under subsection (1) shall contain a

statenent of the facts supporting the prohibition and, except as
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provi ded under subsection (7), set a time and date for a hearing,
within 60 days after the date of the notice. If the person does not
appear at the hearing, he or she consents to the issuance of an
order in accordance with the notice.

(3) If, after a hearing held under subsection (2), the
conmi ssioner finds that any of the grounds specified in the notice
have been established, the conmm ssioner may i ssue an order of
suspensi on or prohibition frombeing a |licensee or registrant or
from bei ng enpl oyed by, an agent of, or a control person of any
| icensee under this act or a |icensee or registrant under any
financial |icensing act.

(4) An order issued under subsection (2) or (3) is effective
when served on the person subject to the order. The conmm ssioner
shall al so serve a copy of the order upon the |icensee of which the
person i s an enpl oyee, agent, or control person. The order remains
in effect until it is stayed, nodified, term nated, or set aside by
t he conm ssioner or a review ng court.

(5) After 5 years fromthe date of an order issued under
subsection (2) or (3), the person subject to the order may apply to
t he conmi ssioner to termnate the order

(6) If the conm ssioner considers that a person served a
noti ce under subsection (1) poses an inmmnent threat of financia
| oss to purchasers of paynent instruments froma |licensee, the
conmmi ssi oner may serve upon the person an order of suspension from
bei ng enpl oyed by, an agent of, or a control person of any
i censee. The suspension is effective on the date the order is

i ssued and, unless stayed by a court, remains in effect pending the
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conpletion of a review as provided under this section and until the
conmi ssi oner has di sm ssed the charges specified in the order.

(7) Unless otherwi se agreed to by the comm ssioner and the
person served with an order issued under subsection (6), the
conmmi ssi oner shall hold the hearing required under subsection (2)
to review a suspension not earlier than 5 days or later than 20
days after the date of the notice.

(8) If a person is convicted of a felony involving fraud,

di shonesty, breach of trust, or noney |aundering, the conm ssioner
may i ssue an order suspending or prohibiting that person from being
a licensee and from bei ng enpl oyed by, an agent of, or a control
person of any licensee under this act or a |licensee or registrant
under a financial licensing act. After 5 years fromthe date of the
order, the person subject to the order may apply to the

conmi ssioner to termnate the order

(9) The comm ssioner shall mail a copy of any notice or order
i ssued under this section to the |icensee of which the person
subject to the notice or order is an enployee, agent, or contro
person.

Enacting section 1. The sale of checks act, 1960 PA 136, MCL
487.901 to 487.916, is repeal ed.

03434' 05 Fi nal Page DAM



