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HOUSE BILL No. 5352

October 25, 2005, Introduced by Reps. Miller, Jones, Meisner, Kehrl, Bennett, Sak,
Lemmons, Jr., Sheltrown, Brandenburg, Polidori, Sheen, Stewart, Wojno, Lipsey and
Lemmons, |11 and referred to the Committee on Judiciary.

A Dbill to amend 1931 PA 328, entitled
"The M chi gan penal code,"
by amendi ng sections 539a and 539g (MCL 750.539a and 750. 539q),
section 539g as anended by 1993 PA 227, and by addi ng section 539l.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 539a. As used in sections 539a to —539+— 539l

(A 8H— "Private place" nmeans a pl ace where one may
reasonably expect to be safe from casual or hostile intrusion or
surveill ance but does not include a place to which the public or
substantial group of the public has access.

(B) —2)— "Eavesdrop" or "eavesdroppi ng" neans to overhear,
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record, anplify or transmt any part of the private discourse of
others without the perm ssion of all persons engaged in the

di scourse. Neither this definition —er— NOR any ot her provision of
this act shall nodify or affect any |law or regul ati on concerning

i nterception, divulgence or recording of nessages transmtted by
conmuni cati ons conmon carriers.

(©O —3)— "Surveillance" neans to secretly observe the
activities of another person for the purpose of spying upon and
i nvadi ng the privacy of the person observed.

(D) 4)— "Person" neans any individual, partnership,
corporation or association.

Sec. 539g. Sections 539a to 539f do not prohibit any of the
fol | ow ng:

(a) Eavesdroppi ng or surveillance not otherw se prohibited by
| aw by a peace officer of this state or of the federal governnent,
or the officer's agent, while in the performance of the officer's
duti es.

(b) Hearing a comuni cation transmtted by common carrier
facilities by an enpl oyee of a comruni cati ons common carrier when
acting in the course of his or her enploynent.

(c) The recording by a public utility of tel ephone
conmuni cations to it requesting service or registering a conpl aint
by a custoner, if a record of the comrunications is required for
| egiti mate busi ness purposes and the agents, servants, and
enpl oyees of the public utility are aware of the practice or
surveill ance by an enpl oyee saf eguardi ng property owned by, or in

custody of, his or her enployer on his or her enployer's property.
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(d) The routine nonitoring, including recording, by enployees
of the departnent of corrections of telephone conmunications on
t el ephones avail able for use by prisoners in state correctional
facilities, if the nmonitoring is conducted in the manner prescribed
by section 70 of —Aet—No—232 of the PublicActs of 1953 being

sectton—+91270of the MechiganConpitedLtaws— THE CORRECTI ONS CODE
OF 1953, 1953 PA 232, MCL 791.270, and rul es promul gated under that

section.

(E) EAVESDROPPI NG CONDUCTED BY A LAW ENFORCEMENT OFFI CER I N AN
EMERGENCY SI TUATI ON AS ALLOWED UNDER SECTI ON 539I.

SEC. 539l. (1) A LAW ENFORCEMENT OFFI CER, UPON APPROVAL OF THE
ATTORNEY GENERAL OR AN ASSI STANT ATTORNEY GENERAL, OR W THOUT THAT
APPROVAL | F A REASONABLE EFFORT HAS BEEN MADE TO CONTACT THE
ATTORNEY GENERAL OR AN ASSI STANT ATTORNEY CGENERAL, MAY USE AN
EAVESDROPPI NG DEVI CE | N AN EMERGENCY SI TUATI ON AS DESCRI BED | N
SUBSECTI ON (4). THE USE OF THE EAVESDROPPI NG DEVI CE MJUST BE I N
ACCORDANCE WTH THI S SECTI ON AND MAY BE ALLOWED ONLY WHERE THE LAW
ENFORCEMENT OFFI CER REASONABLY BELI EVES THAT AN ORDER PERM TTI NG
THE USE OF THE DEVI CE WOULD | SSUE | F A PRI OR HEARI NG HAD BEEN HELD.

(2) I'N ALL CASES DESCRI BED I N SUBSECTI ON (1), AN APPLI CATI ON
FOR AN ORDER APPROVI NG THE PREVI OQUS OR CONTI NUI NG USE OF AN
EAVESDROPPI NG DEVI CE SHALL BE MADE W THI N 48 HOURS AFTER THE
COMVENCEMENT OF THAT USE. | F AN ORDER APPROVI NG THE PREVI QUS OR
CONTI NUED USE IS NOT OBTAINED, OR | F THE COURT DEN ES | SSUANCE OF
THE ORDER, THE LAW ENFORCEMENT OFFI CER SHALL | MVEDI ATELY TERM NATE
ANY CONTI NU NG USE OF THE EAVESDROPPI NG DEVI CE. BEFORE A JUDGE NMAY
| SSUE AN ORDER APPROVI NG THE EMERGENCY USE, THE JUDGE MUST MAKE A
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DETERM NATI ON AS TO BOTH OF THE FOLLOW NG

(A) THAT THE ORDER WOULD HAVE BEEN GRANTED HAD THE | NFORMATI ON
BEEN BEFORE THE COURT PRI OR TO THE USE OF THE DEVI CE.

(B) THAT THERE WAS AN EMERGENCY SI TUATI ON AS DESCRI BED I N
SUBSECTI ON ( 4).

(3) | F AN APPLI CATI ON FOR APPROVAL UNDER SUBSECTION (2) IS
DENI ED, THE CONTENTS OF THE CONVERSATI ONS OVERHEARD OR RECORDED
SHALL BE TREATED AS HAVI NG BEEN OBTAINED I N VI OLATION OF THI' S
SECTI ON.

(4) AN EMERGENCY SI TUATI ON EXI STS WHEN, W THOUT PREVI QUS
NOTI CE TO THE LAW ENFORCEMENT OFFI CER SUFFI CI ENT TO OBTAI N PRI OR
JUDI Cl AL APPROVAL, EI THER OR BOTH OF THE FOLLOW NG APPLY:

(A) THE USE OF THE DEVI CE | S NECESSARY FOR THE PROTECTI ON OF
THE LAW ENFORCEMENT OFFI CER,

(B) THE CONVERSATI ON TO BE OVERHEARD OR RECORDED W LL OCCUR I N
A S| TUATI ON | NVOLVI NG A CLEAR AND PRESENT DANGER OF | MM NENT DEATH
OR GREAT BODI LY HARM TO PERSONS RESULTI NG FROM El THER OF THE
FOLLOW NG

(i) A KI DNAPPI NG OR THE HOLDI NG OF A HOSTAGE BY FORCE OR THE
THREAT OF THE | MM NENT USE OF FORCE.

(ii) THE OCCUPATI ON BY FORCE, OR THE THREAT OF THE | MM NENT USE
OF FORCE, OF ANY PREM SES, PLACE, VEH CLE, VESSEL, OR Al RCRAFT.

(5) AS USED IN THI S SECTI ON, "LAW ENFORCEMENT OFFI CER' MEANS A
SHERI FF OR SHERI FF' S DEPUTY, A VI LLAGE OR TOANSHI P MARSHAL, AN
OFFI CER OF THE POLI CE DEPARTMENT OF ANY CI TY, VILLAGE, OR TOANSHI P,
AN OFFI CER OF THE M CH GAN STATE POLI CE, OR ANY PEACE OFFI CER
TRAI NED AND CERTI FI ED UNDER THE COVM SSI ON ON LAW ENFORCEMENT
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1 STANDARDS ACT, 1965 PA 203, MCL 28.601 TO 28. 616.
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