HOUSE BILL No. 5359

HOUSE BILL No. 5359

October 25, 2005, Introduced by Reps. Emmons, Wenke, Jones, Huizenga, Pastor, Palmer,
Vander Veen, Meyer, Hummel, Amos, Kahn, Baxter and Robertson and referred to the
Committee on Tax Policy.

A bill to anend 1941 PA 122, entitled

"An act to establish the revenue collection duties of the
departnent of treasury; to prescribe its powers and duties as the
revenue coll ection agency of the state; to prescribe certain powers
and duties of the state treasurer; to regulate the inportation,

st anpi ng, and di sposition of certain tobacco products; to provide
for the transfer of powers and duties now vested in certain other
stat e boards, conm ssions, departnments and offices; to prescribe
certain duties of and require certain reports fromthe departnment
of treasury; to provide procedures for the paynent, adm nistration,
audit, assessnent, IevY of interests or penalties on, and appeals
of taxes and tax liability; to prescribe its powers and duties if
an agreenment to act as agent for a city to admnister, collect, and
enforce the city income tax act on behalf of a city is entered into
With any city; to provide an appropriation; to abolish the state
board of tax adm nistration; to prescribe penalties and provide
remedi es; and to declare the effect of this act,"”

by amendi ng section 21 (MCL 205.21), as anended by 2002 PA 657.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 21. (1) If a taxpayer fails or refuses to nmake a return
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or paynent as required, in whole or in part, or if the departnent
has reason to believe that a return made or paynment does not supply
sufficient information for an accurate determ nation of the anount
of tax due, the departnent may obtain informati on on which to base
an assessnent of the tax. By its duly authorized agents, the
departnment nmay exam ne the books, records, and papers and audit the
accounts of a person or any other records pertaining to the tax.

(2) In carrying out this section, the departnent and the
t axpayer shall comply with the follow ng procedure:

(a) The departnent shall send to the taxpayer a letter of
inquiry stating, in a courteous and nonintim dating manner, the
departnent's opinion that the taxpayer needs to furnish further
information or owes taxes to the state, and the reason for that
opinion. Aletter of inquiry shall also explain the procedure by
whi ch the person may initiate communi cation with the departnment to
resol ve any di spute. This subdivision does not apply in any of the
foll ow ng circunstances:

(1) The taxpayer files a return showing a tax due and fails to
pay that tax.

(ii) The deficiency resulted froman audit of the taxpayer's
books and records by this state.

(1it) The taxpayer otherwise affirmatively admts that a tax is
due and owi ng.

(b) If the dispute is not resolved within 30 days after the
departnment sends the taxpayer a letter of inquiry or if a letter of
inquiry is not required pursuant to subdivision (a), the

departnent, after determ ning the amount of tax due froma
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t axpayer, shall give notice to the taxpayer of its intent to assess
the tax. The notice shall include the amount of the tax the
departnent believes the taxpayer owes, the reason for that
deficiency, and a statenment advising the taxpayer of a right to an
i nformal conference, the requirenment of a witten request by the
taxpayer for the informal conference that includes the taxpayer's
statenent of the contested anpbunts and an expl anation of the

di spute, and the 30-day tine limt for that request.

(c) If the taxpayer serves witten notice upon the departnment
wi thin 30 days after the taxpayer receives a notice of intent to
assess, remts the uncontested portion of the liability, and
provi des a statenment of the contested anbunts and an expl anation of
the dispute, the taxpayer is entitled to an informal conference on
the question of liability for the assessnent.

(d) Upon receipt of a taxpayer's witten notice, the
departnent shall set a mutually agreed upon or reasonable tinme and
pl ace for the informal conference and shall give the taxpayer
reasonable witten notice not |ess than 20 days before the infornal
conference. The notice shall specify the intent to assess, type of
tax, and tax year that is the subject of the informal conference.
The informal conference provided for by this subdivision is not
subject to the adm nistrative procedures act of 1969, 1969 PA 306,
MCL 24.201 to 24.328, but is subject to the rules governing
i nformal conferences as pronul gated by the departnment in accordance
with the adm nistrative procedures act of 1969, 1969 PA 306, MCL
24.201 to 24.328. The taxpayer may appear or be represented by any

person before the departnent at an informal conference, and may
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present testinony and argunent. At the party's own expense and with
advance notice to the other party, a taxpayer or the departnent, or
bot h, may meke an audi o recording of an informal conference.

(e) After the informal conference, the department shall render
a decision and order in witing, setting forth the reasons and
authority, and shall assess the tax, interest, and penalty found to
be due and payabl e. The decision and order are limted to the
subj ect of the informal conference as included in the notice under
subdi vision (d).

(f) If the taxpayer does not protest the notice of intent to
assess within the tinme provided in subdivision (c), the departnent
may assess the tax and the interest and penalty on the tax that the
departnent believes are due and payable. An assessnment under this
subdi vi sion or subdivision (e) is final and subject to appeal as
provided in section 22. The final notice of assessnent shal
i nclude a statenent advising the person of a right to appeal

(3) If a protest to the notice of intent to assess the tax is
determi ned by the departnent to be a frivolous protest or a desire
by the taxpayer to delay or inpede the adm nistration of taxes
adm ni stered under this act, a penalty of $25.00 or 25% of the
anount of tax under protest, whichever is greater, shall be added
to the tax.

(4) DURI NG THE COURSE OF THE | NFORVAL HEARI NG UNDER SUBSECTI ON
(2) (D), THE TAXPAYER BY WRI TTEN NOTI CE MAY CONVERT H S OR HER
CONTEST OF THE ASSESSMENT TO A CLAIM FOR A REFUND. THE WRI TTEN
NOTI CE SHALL BE ACCOMPANI ED BY PAYMENT OF THE CONTESTED AMOUNT. THE
| NFORMAL HEARI NG SHALL CONTI NUE AND | NFORMATI ON AND FI NDI NGS

01382' 05 JLB



5

1 REGARDI NG THE CLAI M FOR REFUND SHALL BE I NCLUDED I N THE DECI SI ON
2 AND ORDER OF THE | NFORVAL HEARI NG
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