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HOUSE BILL No. 5463

December 1, 2005, Introduced by Reps. David Law and Hune and referred to the Committee
on Insurance.

A bill to anend 1956 PA 218, entitled
"The insurance code of 1956,"
(MCL 500.100 to 500.8302) by adding chapter 41A
THE PECPLE OF THE STATE OF M CHI GAN ENACT:
CHAPTER 41A
ANNUI TY RECOVMENDATI ON TO SENI OR CONSUMER
SEC. 4151. AS USED IN TH S CHAPTER
(A "ANNU TY" MEANS A FI XED ANNU TY OR VARI ABLE ANNUI TY THAT
I'S I NDI VI DUALLY SOLI C TED, WHETHER THE PRODUCT I S CLASSI FI ED AS AN
I NDI VI DUAL OR GROUP ANNUI TY.
(B) "RECOVMENDATI ON' MEANS ADVI CE PROVI DED BY AN | NSURANCE
PRCDUCER, OR AN | NSURER WHERE NO PRCDUCER IS | NVOLVED, TO AN
I NDI VI DUAL SENI OR CONSUMER THAT RESULTS I N A PURCHASE OR EXCHANGE
OF AN ANNUI TY I N ACCORDANCE W TH THAT ADVI CE.
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(C) "SENI OR CONSUMER' MEANS A PERSON 65 YEARS OF AGE OR OLDER.
FOR A JO NT PURCHASE BY MORE THAN 1 PARTY, THE PURCHASER W LL BE
CONSI DERED TO BE A SENI OR CONSUMER | F ANY OF THE PARTI ES IS AGE 65
OR OLDER

SEC. 4153. (1) TH' S CHAPTER APPLI ES TO ANY RECOMVENDATI ON TO
PURCHASE OR EXCHANGE AN ANNUI TY MADE TO A SENI OR CONSUMER BY AN
| NSURANCE PRODUCER, OR AN | NSURER WHERE NO PRODUCER |'S | NVOLVED,
THAT RESULTS | N THE PURCHASE OR EXCHANGE RECOMVENDED.

(2) THI'S CHAPTER DOES NOT APPLY TO ANY RECOMMVENDATI ON TO
PURCHASE OR EXCHANGE AN ANNUI TY | NVOLVI NG ANY OF THE FOLLOW NG

(A) DI RECT RESPONSE SOLI Cl TATI ONS WHERE THERE | S NO
RECOMVENDATI ON BASED ON | NFORMATI ON COLLECTED FROM THE SENI OR
CONSUMER

(B) CONTRACTS USED TO FUND ANY OF THE FOLLOW NG

(i) AN EMPLOYEE PENSI ON OR WELFARE BENEFI T PLAN THAT | S COVERED
BY THE EMPLOYEE RETI REMENT AND | NCOVE SECURI TY ACT, PUBLIC LAW 93-
406.

(i) A PLAN DESCRI BED BY 26 USC 401(A), 26 USC 401(K), 26 USC
403(B), 26 USC 408(K), OR 26 USC 408(P), |F ESTABLI SHED OR
MAI NTAI NED BY AN EMPLOYER.

(iii) A GOVERNMENT OR CHURCH PLAN DEFI NED IN 26 USC 414, A
GOVERNMENT OR CHURCH WELFARE BENEFI T PLAN, OR A DEFERRED
COVPENSATI ON PLAN OF A STATE OR LOCAL GOVERNMENT OR TAX EXEMPT
ORGANI ZATI ON UNDER 26 USC 457.

(iv) A NONQUALI FI ED DEFERRED COVPENSATI ON ARRANGEMENT
ESTABLI SHED OR MAI NTAI NED BY AN EMPLOYER OR PLAN SPONSOR

(v) SETTLEMENTS OF OR ASSUMPTI ONS OF LI ABI LI TI ES ASSOCI ATED
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W TH PERSONAL | NJURY LI TI GATI ON OR ANY DI SPUTE OR CLAI M RESOLUTI ON
PROCESS.

(vi) FORMAL PREPAI D FUNERAL CONTRACTS.

SEC. 4155. (1) I N RECOMMVENDI NG TO A SENI OR CONSUMER THE
PURCHASE OF AN ANNUI TY OR THE EXCHANGE OF AN ANNUI TY THAT RESULTS
I N ANOTHER | NSURANCE TRANSACTI ON OR SERI ES OF | NSURANCE
TRANSACTI ONS, THE | NSURANCE PRODUCER, OR THE | NSURER WHERE NO
PRODUCER | S | NVOLVED, SHALL HAVE REASONABLE GROUNDS FOR BELI EVI NG
THAT THE RECOMVENDATI ON IS SUI TABLE FOR THE SENI OR CONSUMER ON THE
BASI S OF THE FACTS DI SCLOSED BY THE SENI OR CONSUMER AS TO H S OR
HER | NVESTMENTS AND OTHER | NSURANCE PRCDUCTS AND AS TO H'S OR HER
FI NANCI AL SI TUATI ON AND NEEDS

(2) PRIOR TO THE EXECUTI ON OF A PURCHASE OR EXCHANGE COF AN
ANNUI TY RESULTI NG FROM A RECOMMENDATI ON, AN | NSURANCE PRCODUCER, OR
AN | NSURER WHERE NO PRODUCER | S | NVOLVED, SHALL NMAKE REASONABLE
EFFORTS TO OBTAIN ALL OF THE FOLLOW NG | NFORVATI ON:

(i) THE SENI OR CONSUMER S FI NANCI AL STATUS

(i) THE SENI OR CONSUMER S TAX STATUS.

(iii)) THE SENI OR CONSUMER' S | NVESTMENT OBJECTI VES.

(iv) SUCH OTHER | NFORVATI ON USED OR CONSI DERED TO BE REASONABLE
BY THE | NSURANCE PRCDUCER, OR THE | NSURER VWHERE NO PRODUCER | S
I NVOLVED, | N MAKI NG RECOMVENDATI ONS TO THE SENI OR CONSUMER

(3) EXCEPT AS PROVI DED UNDER SUBSECTI ON (4), NEI THER AN
I NSURANCE PRODUCER, NOR AN | NSURER WHERE NO PRODUCER IS | NVOLVED,
SHALL HAVE ANY OBLI GATI ON TO A SENI OR CONSUMER UNDER SUBSECTI ON (1)
RELATED TO ANY RECOVMMENDATI ON | F A CONSUMER DOES ANY OF THE
FOLLOW NG
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(A) REFUSES TO PROVI DE RELEVANT | NFORVATI ON REQUESTED BY THE
I NSURER OR | NSURANCE PRODUCER.

(B) DECI DES TO ENTER I NTO AN | NSURANCE TRANSACTI ON THAT | S NOT
BASED ON A RECOVMENDATI ON OF THE | NSURER OR | NSURANCE PRODUCER.

(© FAILS TO PROVI DE COVPLETE OR ACCURATE | NFORMATI ON.

(4) AN I NSURER OR | NSURANCE PRODUCER S RECOMVENDATI ON SUBJECT
TO SUBSECTI ON (1) SHALL BE REASONABLE UNDER ALL THE Cl RCUMSTANCES
ACTUALLY KNOWN TO THE | NSURER OR | NSURANCE PRODUCER AT THE TI ME OF
THE RECOMVENDATI ON.

SEC. 4157. (1) AN I NSURER ElI THER SHALL ASSURE THAT A SYSTEM TO
SUPERVI SE RECOMVENDATI ONS THAT |'S REASONABLY DESI GNED TO ACHI EVE
COWVPLI ANCE WTH THI S CHAPTER IS ESTABLI SHED AND MAI NTAI NED BY
COVPLYI NG W TH SUBSECTI ONS (3) TO (5), OR SHALL ESTABLI SH AND
MAI NTAIN SUCH A SYSTEM | NCLUDI NG BUT NOT LIMTED TGO, MAI NTAI NI NG
VRl TTEN PROCEDURES AND CONDUCTI NG PERI ODI C REVI EW5s OF | TS RECORDS
THAT ARE REASONABLY DESI GNED TO ASSI ST | N DETECTI NG AND PREVENTI NG
VI OLATIONS OF TH S CHAPTER

(2) A CENERAL AGENT AND | NDEPENDENT AGENCY EI THER SHALL ADOPT
A SYSTEM ESTABLI SHED BY AN | NSURER TO SUPERVI SE RECOMVENDATI ONS OF
I TS | NSURANCE PRODUCERS THAT |'S REASONABLY DESI GNED TO ACH EVE
COWVPLI ANCE WTH THI S CHAPTER, OR SHALL ESTABLI SH AND NMAI NTAI N SUCH
A SYSTEM | NCLUDI NG BUT NOT LIMTED TO, MAI NTAI NI NG WRI TTEN
PROCEDURES AND CONDUCTI NG PERI ODI C REVI EWs OF RECORDS THAT ARE
REASONABLY DESI GNED TO ASSI ST | N DETECTI NG AND PREVENTI NG
VI OLATIONS OF TH S CHAPTER

(3) AN I NSURER MAY CONTRACT WTH A THI RD PARTY, | NCLUDI NG A
GENERAL AGENT OR | NDEPENDENT AGENCY, TO ESTABLI SH AND MAI NTAI N A
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SYSTEM OF SUPERVI SI ON AS REQUI RED UNDER SUBSECTI ON (1) OF | NSURANCE
PRODUCERS UNDER CONTRACT W TH OR EMPLOYED BY THE THI RD PARTY.

(4) AN I NSURER SHALL MAKE REASONABLE | NQUI RY TO ASSURE THAT
THE THI RD PARTY CONTRACTI NG UNDER SUBSECTION (3) |I'S PERFORM NG THE
FUNCTI ONS REQUI RED UNDER SUBSECTI ON (1) AND SHALL TAKE SUCH ACTI ON
AS | S REASONABLE UNDER THE Cl RCUMSTANCES TO ENFORCE THE CONTRACTUAL
OBLI GATI ON TO PERFORM THE FUNCTI ONS. AN | NSURER MAY COMPLY WTH I TS
OBLI GATI ON TO MAKE REASONABLE | NQUI RY BY DA NG ALL OF THE
FOLLOW NG

(A) BY ANNUALLY OBTAI NIl NG A CERTI FI CATI ON FROM A THI RD PARTY
SENI OR MANAGER THAT THE TH RD PARTY CONTRACTI NG UNDER SUBSECTI ON
(3) I'S PERFORM NG THE REQUI RED FUNCTI ONS. ONLY A PERSON VHO | S A
SENI OR MANAGER W TH RESPONSI Bl LI TY FOR THE DELEGATED FUNCTI ONS AND
WHO HAS A REASONABLE BASI S FOR MAKI NG THE CERTI FI CATI ON SHALL
PROVI DE A CERTI FI CATI ON UNDER THI' S SUBDI VI SI ON

(B) BY PERI ODI CALLY SELECTI NG, BASED ON REASONABLE SELECTI ON
CRITERI A, TH RD PARTI ES CONTRACTI NG UNDER SUBSECTI ON (3) FOR A
REVI EW TO DETERM NE WHETHER THE THI RD PARTI ES ARE PERFORM NG THE
REQUI RED FUNCTI ONS. THE | NSURER SHALL PERFORM THOSE PROCEDURES TO
CONDUCT THE REVI EW THAT ARE REASONABLE UNDER THE CI RCUMSTANCES.

(5) AN I NSURER THAT CONTRACTS WTH A THI RD PARTY PURSUANT TO
SUBSECTI ON (3) AND THAT COWPLI ES W TH THE REQUI REMENTS TO SUPERVI SE
UNDER SUBSECTI ON (4) W LL BE CONSI DERED TO HAVE MET | TS
RESPONSI BI LI TI ES UNDER SUBSECTI ON (1) .

(6) AN I NSURER, GENERAL AGENT, OR | NDEPENDENT AGENCY IS NOT
REQUI RED UNDER SUBSECTION (1) OR (2) TO DO ANY OF THE FOLLOW NG

(A) REVIEW OR PROVI DE FOR REVI EW OF, ALL | NSURANCE PRODUCER
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SOLI Cl TED TRANSACTI ONS.

(B) INCLUDE IN I TS SYSTEM OF SUPERVI SI ON AN | NSURANCE
PRODUCER S RECOMMENDATI ONS TO SENI OR CONSUMERS OF PRODUCTS OTHER
THAN THE ANNUI TI ES OFFERED BY THE | NSURER, GENERAL AGENT, OR
| NDEPENDENT AGENCY.

(7) A GENERAL AGENT OR | NDEPENDENT AGENCY CONTRACTI NG W TH AN
| NSURER PURSUANT TO SUBSECTI ON (3) SHALL PROMPTLY, WHEN REQUESTED
BY THE | NSURER PURSUANT TO SUBSECTI ON (4), G VE A CERTI FI CATI ON AS
DESCRI BED | N SUBSECTI ON (4) OR G VE A CLEAR STATEMENT THAT IT IS
UNABLE TO MEET THE CERTI FI CATI ON CRI TERI A.

SEC. 4159. THE COWM SSI ONER MAY DO ANY OF THE FOLLOWN NG

(A) ORDER AN | NSURER TO TAKE REASONABLY APPROPRI ATE CORRECTI VE
ACTI ON FOR ANY SENI OR CONSUMER HARMED BY THE I NSURER S, OR BY I TS
| NSURANCE PRODUCER S, VI OLATI ON OF TH S CHAPTER

(B) ORDER AN | NSURANCE PRODUCER TO TAKE REASONABLY APPROPRI ATE
CORRECTI VE ACTI ON FOR ANY SENI OR CONSUMER HARVED BY THE | NSURANCE
PRODUCER S VI OLATI ON OF TH S CHAPTER.

(C) ORDER A GENERAL AGENT OR | NDEPENDENT AGENCY THAT EMPLOYS
OR CONTRACTS W TH AN | NSURANCE PRODUCER TO SELL OR SOLICI T THE SALE
OF ANNUI TI ES TO SENI OR CONSUMERS, TO TAKE REASONABLY APPROPRI ATE
CORRECTI VE ACTI ON FOR ANY SENI OR CONSUMER HARMED BY THE | NSURANCE
PRODUCER S VI OLATI ON OF TH S CHAPTER.

SEC. 4161. THE COWM SSI ONER MAY REDUCE A PENALTY FOR A
VI OLATI ON OF SECTI ON 4155(1), (2), OR (4) |F CORRECTI VE ACTI ON FOR
THE SENI OR CONSUMER WAS TAKEN PROMPTLY AFTER A VI OLATI ON WAS
DI SCOVERED.

SEC. 4163. (1) AN | NSURER GENERAL AGENT, | NDEPENDENT AGENCY,
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AND | NSURANCE PRODUCER SHALL MAINTAIN OR BE ABLE TO MAKE AVAI LABLE
TO THE COMM SSI ONER RECORDS OF THE | NFORMATI ON COLLECTED FROM THE
SENI OR CONSUMER AND OTHER | NFORVATI ON USED I N MAKI NG THE
RECOMVENDATI ONS THAT WERE THE BASI S FOR | NSURANCE TRANSACTI ONS FOR
6 YEARS AFTER THE | NSURANCE TRANSACTI ON IS COVWPLETED BY THE

I NSURER. AN I NSURER |'S PERM TTED, BUT IS NOTI' REQUI RED, TO MAI NTAI N
DOCUMENTATI ON ON BEHALF OF AN | NSURANCE PRODUCER

(2) RECORDS REQUI RED TO BE MAI NTAI NED BY THI S CHAPTER MAY BE
MAI NTAI NED | N PAPER, PHOTOGRAPHI C, M CROPRCCESS, MAGNETI C
MECHANI CAL, OR ELECTRONI C MEDI A OR BY ANY PROCESS THAT ACCURATELY
REPRODUCES THE ACTUAL DOCUMENT.

SEC. 4165. AN I NSURER THAT COWPLI ES W TH THE NATI ONAL
ASSCCl ATI ON OF SECURI TI ES DEALERS RULES "NASD MANUAL, CONDUCT RULES
SECTI ON 2310 (CCH, 1966)" PERTAI NI NG TO SUI TABI LI TY SATI SFIES TH S
CHAPTER S REQUI REMENTS FOR THE RECOMMENDATI ON CF VARI ABLE
ANNUI TI ES. ANY CHANGES BY THE NATI ONAL ASSCCI ATI ON OF SECURI Tl ES
DEALERS TO THEI R CONDUCT RULES PERTAI NI NG TO SUI TABI LI TY ARE NOT
EFFECTI VE IN TH S STATE UNLESS THE COVMM SSI ONER FI NDS THE CHANGES
FURTHER THE PROTECTI ONS AFFORDED IN THI S CHAPTER AND ADCPTS THE
CHANCES BY RULE, ORDER, OR BULLETI N.
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