HOUSE BILL No. 5531
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HOUSE BILL No. 5531

December 29, 2005, Introduced by Rep. David Law and referred to the Committee on
Judiciary.

A bill to anend 1931 PA 328, entitled
"The M chi gan penal code,"
by amendi ng sections 520a, 520b, and 520c (MCL 750.520a, 750.520b,
and 750.520c), as anended by 2002 PA 714, and by addi ng section
520n.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:
Sec. 520a. As used in this chapter:

(a) "Actor" means a person accused of crimnal sexual conduct.

(b) "Devel opnmental disability" means an inpairnent of general
intell ectual functioning or adaptive behavior which neets the
following criteria:

(1) I't originated before the person becane 18 years of age.
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(1)) I't has continued since its origination or can be expected
to continue indefinitely.

(iif) It constitutes a substantial burden to the inpaired
person's ability to performin society.

(iv) It is attributable to 1 or nore of the follow ng:

(A) Mental retardation, cerebral palsy, epilepsy, or autism

(B) Any other condition of a person found to be closely
related to nental retardation because it produces a simlar
i mpairment or requires treatnent and services simlar to those
required for a person who is nentally retarded.

(C© "ELECTRONI C MONI TORI NG' MEANS THAT TERM AS DEFI NED | N
SECTI ON 85 OF THE CORRECTI ONS CODE OF 1953, 1953 PA 232, MCL
791. 285.

(D e)— "Intimate parts" includes the primary genital area,
groin, inner thigh, buttock, or breast of a human bei ng.

(E) &— "Mental health professional™ means that term as
defined in section 100b of the nental health code, 1974 PA 258, MCL
330. 1100b.

(F) e)— "Mental illness" neans a substantial disorder of
t hought or nood which significantly inpairs judgment, behavior,
capacity to recognize reality, or ability to cope with the ordinary
demands of life.

(G H— "Mentally disabled" nmeans that a person has a nental
illness, is nmentally retarded, or has a devel opnmental disability.

(H —¢— "Mentally incapable" neans that a person suffers
froma nental disease or defect which renders that person

tenporarily or permanently incapable of appraising the nature of
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his or her conduct.

(1) —h)— "Mentally incapacitated” neans that a person is
rendered tenporarily incapable of appraising or controlling his or
her conduct due to the influence of a narcotic, anesthetic, or
ot her substance adm nistered to that person wi thout his or her
consent, or due to any other act commtted upon that person w thout
his or her consent.

(J) — "Mentally retarded" means significantly subaverage
general intellectual functioning which originates during the
devel opnental period and is associated with inpairnent in adaptive
behavi or.

(K) 93— "Nonpublic school" neans that termas defined in
section 5 of the revised school code, 1976 PA 451, MCL 380.5.

() — "Physically hel pl ess" nmeans that a person is
unconsci ous, asleep, or for any other reason is physically unable
to comuni cate unwi I | i ngness to an act.

(M —H— "Personal injury" neans bodily injury, disfigurenent,
ment al angui sh, chronic pain, pregnancy, disease, or |o0ss or
i npai rment of a sexual or reproductive organ.

(N —— "Public school" nmeans that termas defined in
section 5 of the revised school code, 1976 PA 451, MCL 380.5.

(O —m)— "Sexual contact" includes the intentional touching
of the victimis or actor's intinmate parts or the intentiona
touching of the clothing covering the i mredi ate area of the
victimis or actor's intimate parts, if that intentional touching
can reasonably be construed as being for the purpose of sexual

arousal or gratification, done for a sexual purpose, or in a sexua
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manner for:

(i) Revenge.

(ii)) To inflict humliation.

(1if) Qut of anger.

(P) —e)— "Sexual penetration" neans sexual intercourse,
cunnilingus, fellatio, anal intercourse, or any other intrusion,
however slight, of any part of a person's body or of any object
into the genital or anal openings of another person's body, but
em ssion of senmen is not required.

(Q —p)— "Victim neans the person alleging to have been
subjected to crimnal sexual conduct.

Sec. 520b. (1) A person is guilty of crimnal sexual conduct
inthe first degree if he or she engages in sexual penetration with
anot her person and if any of the follow ng circunstances exists:

(a) That other person is under 13 years of age.

(b) That other person is at |least 13 but less than 16 years of
age and any of the foll ow ng:

(1) The actor is a nmenber of the sanme household as the victim

(ii)) The actor is related to the victimby blood or affinity to
the fourth degree.

(1i) The actor is in a position of authority over the victim
and used this authority to coerce the victimto submt.

(iv) The actor is a teacher, substitute teacher, or
adm ni strator of the public or nonpublic school in which that other
person is enroll ed.

(c) Sexual penetration occurs under circunstances involving

t he comm ssion of any other felony.
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(d) The actor is aided or abetted by 1 or nore other persons
and either of the follow ng circunstances exists:

(1) The actor knows or has reason to know that the victimis
mental ly incapable, nmentally incapacitated, or physically hel pless.

(ii) The actor uses force or coercion to acconplish the sexua
penetration. Force or coercion includes but is not limted to any
of the circunstances listed in subdivision (f)(i) to (v).

(e) The actor is arned with a weapon or any article used or
fashioned in a manner to lead the victimto reasonably believe it
to be a weapon.

(f) The actor causes personal injury to the victimand force
or coercion is used to acconplish sexual penetration. Force or
coercion includes but is not limted to any of the foll ow ng
ci rcumst ances:

(1) When the actor overcones the victimthrough the actua
application of physical force or physical violence.

(ii)) When the actor coerces the victimto submt by threatening
to use force or violence on the victim and the victimbelieves
that the actor has the present ability to execute these threats.

(1ii) When the actor coerces the victimto submt by threatening
toretaliate in the future against the victim or any other person,
and the victimbelieves that the actor has the ability to execute
this threat. As used in this subdivision, "to retaliate" includes
threats of physical punishnent, kidnapping, or extortion

(iv) When the actor engages in the nedical treatnent or
exam nation of the victimin a manner or for purposes which are

nmedi cal |y recogni zed as unet hical or unacceptabl e.
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(v) When the actor, through conceal ment or by the el enment of
surprise, is able to overcone the victim

(g) The actor causes personal injury to the victim and the
actor knows or has reason to know that the victimis nentally
i ncapabl e, nentally incapacitated, or physically hel pless.

(h) That other person is nentally incapable, nmentally
di sabl ed, nmentally incapacitated, or physically hel pless, and any
of the foll ow ng:

(1) The actor is related to the victimby blood or affinity to
the fourth degree.

(ii)) The actor is in a position of authority over the victim
and used this authority to coerce the victimto submt.

(2) Crimnal sexual conduct in the first degree is a felony
puni shabl e —by— AS FOLLOAS

(A) BY inprisonnent in the state prison for life or for any
term of years.

(B) |F THE ACTOR VI OLATES SUBSECTI ON (1) (A), HE OR SHE SHALL
BE SENTENCED TO LI FETI ME ELECTRONI C MONI TORI NG UNDER SECTI ON 85 OF
THE CORRECTI ONS CODE OF 1953, 1953 PA 232, MCL 791. 285.

Sec. 520c. (1) A person is guilty of crimnal sexual conduct
in the second degree if the person engages in sexual contact with
anot her person and if any of the follow ng circunstances exists:

(a) That other person is under 13 years of age.

(b) That other person is at |least 13 but less than 16 years of
age and any of the foll ow ng:

(1) The actor is a nmenber of the same household as the victim

(ii)) The actor is related by blood or affinity to the fourth

03288' 05 * TLG



© 00 N o o B~ wWw N PP

N NN N N N NN PR P P P R R R R Rk R
N~ o o0 A WN P O ©O 00N OO0~ WDN P O

degree to the victim

(iii) The actor is in a position of authority over the victim
and the actor used this authority to coerce the victimto submt.

(iv) The actor is a teacher, substitute teacher, or
adm ni strator of the public or nonpublic school in which that other
person is enroll ed.

(c) Sexual contact occurs under circunstances involving the
conmi ssion of any other felony.

(d) The actor is aided or abetted by 1 or nore other persons
and either of the follow ng circunstances exists:

(i) The actor knows or has reason to know that the victimis
mental ly incapable, nmentally incapacitated, or physically hel pless.

(1i)) The actor uses force or coercion to acconplish the sexua
contact. Force or coercion includes, but is not limted to, any of
the circunstances listed in sections 520b(1)(f)(i) to (v).

(e) The actor is arned with a weapon, or any article used or
fashioned in a manner to |l ead a person to reasonably believe it to
be a weapon.

(f) The actor causes personal injury to the victimand force
or coercion is used to acconplish the sexual contact. Force or
coercion includes, but is not limted to, any of the circunstances
listed in section 520b(1)(f) (i) to (v).

(g) The actor causes personal injury to the victimand the
actor knows or has reason to know that the victimis nentally
i ncapabl e, nentally incapacitated, or physically hel pless.

(h) That other person is nentally incapable, nmentally

di sabl ed, nentally incapacitated, or physically hel pless, and any
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of the follow ng:

(i) The actor is related to the victimby blood or affinity to
the fourth degree.

(ii)) The actor is in a position of authority over the victim
and used this authority to coerce the victimto submt.

(i) That other person is under the jurisdiction of the
departnent of corrections and the actor is an enpl oyee or a
contractual enployee of, or a volunteer with, the departnent of
corrections who knows that the other person is under the
jurisdiction of the departnment of corrections.

(j) That other person is under the jurisdiction of the
departnent of corrections and the actor is an enpl oyee or a
contractual enployee of, or a volunteer with, a private vendor that
operates a youth correctional facility under section 20g of 1953 PA
232, MCL 791.220g, who knows that the other person is under the
jurisdiction of the departnment of corrections.

(k) That other person is a prisoner or probationer under the
jurisdiction of a county for purposes of inprisonment or a work
program or other probationary program and the actor is an enpl oyee
or a contractual enployee of or a volunteer with the county or the
departnent of corrections who knows that the other person is under
the county's jurisdiction.

() The actor knows or has reason to know that a court has
detained the victimin a facility while the victimis awaiting a
trial or hearing, or commtted the victimto a facility as a result
of the victimhaving been found responsible for conmtting an act

that would be a crinme if commtted by an adult, and the actor is an
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enpl oyee or contractual enployee of, or a volunteer with, the
facility in which the victimis detained or to which the victimwas
comm tted.

(2) Crimnal sexual conduct in the second degree is a felony
puni shabl e —by— AS FOLLOWS:

(A) BY inprisonnent for not nore than 15 years.

(B) | F THE ACTOR VI OLATES SUBSECTI ON (1) (A), HE OR SHE SHALL
BE SENTENCED TO LI FETI ME ELECTRONI C MONI TORI NG UNDER SECTI ON 85 COF
THE CORRECTI ONS CODE OF 1953, 1953 PA 232, MCL 791. 285.

SEC. 520N. (1) A PERSON WHO HAS BEEN SENTENCED UNDER THI S
CHAPTER TO LI FETI ME ELECTRONI C MONI TORI NG UNDER SECTI ON 85 OF THE
CORRECTI ONS CODE OF 1953, 1953 PA 232, MCL 791.285, WHO DCOES ANY OF
THE FOLLOANNG | S GUILTY OF A FELONY PUNI SHABLE BY | MPRI SONVENT FOR
NOT MORE THAN 2 YEARS OR A FINE OF NOT MORE THAN $2, 000. 00, OR
BOTH:

(A) I NTENTI ONALLY REMOVES, DEFACES, ALTERS, DESTROYS, OR FAILS
TO MAI NTAIN THE ELECTRONI C MONI TORI NG DEVI CE | N WORKI NG ORDER.

(B) FAILS TO NOTI FY THE DEPARTMENT OF CORRECTI ONS THAT THE
ELECTRONI C MONI TORI NG DEVI CE | S DAMAGED.

(C© FAILS TO REl MBURSE THE DEPARTMENT OF CORRECTIONS ORI TS
AGENT FOR THE COST OF THE MONI TORI NG

(2) THI'S SECTI ON DOES NOT PRCHI BI T AN | NDI VI DUAL FROM BEI NG
CHARGED W TH, CONVI CTED OF, OR PUNI SHED FOR ANY OTHER VI OLATI ON OF
LAW THAT | S COW TTED BY THAT | NDI VI DUAL WHI LE VI OLATI NG THI S
SECTI ON.

(3) A TERM OF | MPRI SONMVENT | MPOSED FOR A VI OLATION OF THI S
SECTI ON MAY RUN CONSECUTI VELY TO ANY TERM OF | MPRI SONMENT | MPOSED
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FOR ANOTHER VI OLATI ON ARI SI NG FROM THE SAME TRANSACTI ON.

Enacting section 1. This anmendatory act does not take effect
unl ess Senate Bill No.___ or House Bill No. 5532(request no.
03289'05 *) of the 93rd Legislature is enacted into | aw
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