HOUSE BILL No. 5644
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HOUSE BILL No. 5644

February 7, 2006, Introduced by Reps. Robertson, Shaffer, Gosselin, Vander Veen, Drolet,
Marleau, Sheen, Ball, Pastor, Garfield, Baxter and Farhat and referred to the Committee
on Commerce.

A bill to amend 1974 PA 154, entitled
"M chi gan occupational safety and health act,"
by amendi ng sections 33, 35, and 36 (MCL 408. 1033, 408.1035, and
408.1036), section 33 as anended by 1996 PA 87 and sections 35 and
36 as anended by 1991 PA 105; and to repeal acts and parts of acts.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 33. (1) If, as the result of an inspection or
i nvestigation, the departnent representative believes that an
enpl oyer has violated this act, an order issued —pursuant—to— UNDER
this act, or a rule or standard pronul gated —pursuant—te— UNDER
this act, he or she shall issue a citation inmrediately or within 90

days after the conpletion of the physical inspection or
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i nvestigation. The citation shall be in witing and shall describe
with particularity the nature of the violation, including a
reference to the provision of this act, or an order issued or a
rule or standard pronul gated —pursuant—to— UNDER this act, alleged
to have been violated. The citation shall state a reasonable tine
by which the violation is to be abated, WHI CH SHALL BE NOT LESS
THAN 14 CONSECUTI VE DAYS. The citation shall state on its face that
it is an allegation of a violation. The date shall be set with due
regard to the seriousness of the hazard and the difficulty of
abating it. The citation and the proposed penalty, if any, may be
presented to and shall, in each case, be sent by registered nail to
the enpl oyer, and a copy shall be filed at the tinme of issuance

wi th the appropriate departnent.

(2) The enpl oyer shall post a copy of the citation at or near
the place of the violation, and the citation copy shall remain
posted at that site until conpliance is achieved or for 3 working
days, whichever is later.

(3) The enpl oyer upon whoma citation is served shall notify
the appropriate departnent of conpliance with this act — OR
COWPLI ANCE W TH an order issued —pursuant—to-this—aet— or a rule
or standard pronul gat ed —pursuanrt—te— UNDER this act.

(4) If an enployer fails to correct a violation for which a
citation was issued within the period permtted for its correction,
t he departnent shall notify the enployer by registered mail of that
failure, —and—eof— the penalty proposed to be assessed —under
section—35— for the failure, AND THE EMPLOYER S RI GHT TO APPLY THAT
PENALTY TO THE COSTS OF CORRECTI NG THE VI OLATI ON AS PROVI DED I N

04185' 05 ac



© 00 N o o0 B~ W N P

N NN N N N NN PR P P P R R P R Rk R
N~ o o0 A WN P O ©O 0N O O~ WDN B O

SECTI ON 35.

(5) If it is determ ned upon inspection or investigation that
a violation of this act, an order issued —pursuant—toe— UNDER this
act, or a rule or standard pronul gated —pursuant—te— UNDER this act
exi sts, but that the conditions that constitute the violation have
no direct or immedi ate relationship to the safety or health of
wor kers, the departnment may issue a notice in place of a citation.
A notice issued under this subsection shall be referred to as a "de
mnims notice of violation". The enpl oyer shall post a copy of the
de minims notice of violation at or near the place of violation
for 3 working days. The departnent shall promul gate all necessary
rules for admnistering the de mnims notice of violation.

(6) Acitation for an alleged violation of this act, an order
i ssued —pursuant—toe— UNDER this act, or a rule or standard
pronmul gat ed —pursuant—te— UNDER this act shall be vacated if it is
shown that the enployer has provided the equi pnent or training,
educat ed enpl oyees regardi ng use of the equi prent or inplenentation
of the training, and taken reasonabl e steps including, —-where— |IF
appropriate, disciplinary action to assure that enployees utilize
t he equi prent and conply with the training as referenced in this
section.

Sec. 35. (1) An enployer who receives a citation for a serious
violation of this act, an order issued —pursuant—to— UNDER this
act, or a rule or standard pronul gated under this act shall be
assessed a civil penalty of not nore than $7,000.00 for each
vi ol ati on. THE EMPLOYER MAY APPLY THE CI VIL PENALTY AMOUNT ASSESSED
UNDER THI S SUBSECTI ON TO THE COSTS OF CORRECTI NG THE SERI QUS
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VI OLATI ON.

(2) An enployer who fails to correct a violation for which a
citation was issued within the period permtted for its correction
may be assessed a civil penalty of not nore than $7,000.00 for each
day —during—which— THAT the failure or violation continues. A
period permtted for corrections does not begin to run until the
date of the final order of the board if a review proceedi ng before
a board is initiated by the enployer in good faith and not solely
for delay or avoi dance of a penalty. ADDI TI ONALLY, THE EMPLOYER MAY
APPLY THE CI VIL PENALTY AMOUNT ASSESSED UNDER THI S SUBSECTI ON TO
THE COSTS OF CORRECTI NG THE VI OLATI ON.

(3) -An— I F AN enpl oyer —whe— receives a citation for a
violation of this act, an order issued —pursuant—toe— UNDER this
act, or a rule or standard pronul gated under this act, —which— AND
THE violation is specifically determ ned not to be of a serious
nature, THE EMPLOYER nmay be assessed a civil penalty of not nore
t han $7, 000. 00 for each violation. THE EMPLOYER MAY APPLY THE Cl VI L
PENALTY AMOUNT ASSESSED UNDER THI S SUBSECTI ON TO THE COSTS OF
CORRECTI NG THE VI OLATI ON.

(4) An enployer who willfully or repeatedly violates this act,
an order issued —pursuant—te— UNDER this act, or a rule or standard
pronmul gated under this act nmay be assessed a civil penalty of not
nore than $70, 000. 00 for each violation, but not |ess than
$5, 000.00 for each willful violation. FOR EACH VI OLATI ON DESCRI BED
IN THI S SUBSECTI ON THAT 1S NOT' WLLFUL, THE EMPLOYER NMAY APPLY THE
ClVIL PENALTY AMOUNT ASSESSED UNDER THI S SUBSECTI ON TO THE COSTS OF
CORRECTI NG THAT VI OLATI O\.
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(5) An enployer who willfully violates this act, an order
i ssued —pursuant—toe— UNDER this act, or a rule or standard
pronmul gated under this act —-whieh— THAT causes the death of an
enpl oyee is guilty of a felony and shall be fined not nore than
$10, 000. 00, or inprisoned for not nore than 1 year, or both. If the
conviction is the second under this act, the person shall be fined
not nore than $20, 000.00, or inprisoned for not nmore than 3 years,
or bot h.

(6) An enpl oyer who violates a posting requirenent prescribed
under this act shall be assessed a civil penalty of not nore than
$7,000.00 for each violation THAT I'S NOI CORRECTED W THI N 1 DAY
AFTER RECEI VI NG NOTI CE OF THAT VI OLATI ON

(7) A person who know ngly nakes a fal se statenent,
representation, or certification in an application, record, report,
pl an, or other docunent filed or required to be maintained
pursuant—te— UNDER this act, or who fails to maintain or transmt a
record or report as required under section 61, is guilty of a
m sdemeanor and shall be fined not nore than $10, 000. 00, or
i npri soned for not nore than 6 nonths, or both.

(8) A person who gives advance notice of an investigation or
an inspection to be conducted under this act without authority from
the appropriate director or the designee of the director is guilty
of a m sdeneanor and shall be fined not nore than $1, 000. 00, or
i nprisoned for not nore than 6 nonths, or both.

(9) —Fhedepartrent—ofttabor—orthe departrent—of publie
healtth,—ftheenployer—is—apublic—enployer—instead— | NSTEAD of

applying a civil penalty otherw se applicable to an enpl oyer under
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this section, THE DEPARTMENT OF LABOR AND ECONOM C GROMH OR, I F
THE EMPLOYER | S A PUBLI C EMPLOYER, THE DEPARTMENT OF COMMUNI TY
HEALTH may request that the attorney general seek a wit of
mandanmus in the —apprepriate— circuit court FOR THE COUNTY I N WH CH
VENUE | S APPROPRI ATE to conpel conpliance with a citation,
including the terns of abatenent.

(10) A person shall not assault a departnent representative or
ot her person charged with enforcenment of this act in the
performance of that person's legal duty to enforce this act. A
person who violates this subsection is guilty of a m sdeneanor. A
prosecuting attorney having jurisdiction —ef— OVER this matter —and
OR the attorney general knowi ng of a violation of this section may

prosecute the viol ator.

Sec. 36. (1) The board shall assess civil penalties,
considering the size of the business, the seriousness of the
violation, the good faith efforts of the enployer, and the history
of previous citations, and may establish a schedul e of civil
penal ties. I N ASSESSI NG Cl VIL PENALTI ES OR ESTABLI SHI NG A SCHEDULE
OF CIVIL PENALTIES, THE BQOARD SHALL NOT CONSI DER A PRI OR VI OLATI ON
THAT WAS CORRECTED W THI N 14 DAYS AFTER THE CI TATION OR DE MNIM S
NOTI CE OF VI OLATI ON WAS | SSUED.

(2) —Beginning—Apri+—1—1992 the— THE departnment of |abor AND
ECONOM C GROWMH and t he departnment of —publie— COVMMUNITY heal th

shal | adm ni ster and enforce the assessnent of civil penalties in a
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manner that is consistent with the adm nistration and enforcenent
of civil penalties by the federal occupational safety and health
adm ni stration.

(3) Acivil penalty owed under this act AND NOT APPLI ED TO THE
COSTS OF CORRECTING A VIOLATION I N ACCORD WTH THI S ACT shal | be
paid to the departnment of |abor AND ECONOM C GROMH or the
departnment of —publie— COMUNITY heal th, whichever is appropriate,
wi thin 15 working days after the date the penalty becones a fina
order of the board — AND IS not subject to further agency or
judicial review -Beginrning—Aprit—31—31992—a— A civil penalty THAT
I'S NOT APPLI ED TO THE COSTS OF CORRECTI NG A VI OLATI ON I N ACCORD
WTH TH' S ACT shall be credited to the state general fund.

(4) If acivil penalty THAT IS NOT APPLI ED TO THE COSTS OF
CORRECTI NG A VI OLATION I N ACCORD WTH THI' S ACT remai ns unpai d
beyond the period of tine specified in subsection (3), the
departnent of |abor AND ECONOM C GROMH or the departnent of
puble— COVMUNI TY heal th, whichever is appropriate, shall issue a
letter to the enpl oyer demandi ng paynent within 20 days after the
date of the letter.

(5) If the penalty renmains unpaid foll owing the period
specified in subsection (4), the appropriate departnent shal
transmt information on the anmount of the penalty and the nanme and
address of the enployer owing the penalty to the departnent of
treasury.

(6) The department of treasury shall institute proceedings to
coll ect the anmount assessed as a civil penalty AS DESCRIBED I N
SUBSECTI ON (4) AFTER RECEI VI NG THE | NFORVATI ON DESCRI BED | N
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SUBSECTI ON (5). The departnent of treasury shall offset the anount
of the penalty against noney owed by the state to the enployer. The
departnent of treasury shall request that the attorney general
recover the anount of the penalty remaining unpaid, after offsets,
by instituting a civil action in the circuit court for the county
in which the violation occurred or in the circuit court for the
county in which the enployer owing the penalty has its principa
pl ace of busi ness.

Enacting section 1. (1) Section 35a of the M chigan
occupational safety and health act, 1974 PA 154, MCL 408.1035a, is
r epeal ed.

(2) Section 4 of 1991 PA 105 is repeal ed.
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