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HOUSE BILL No. 5945

March 30, 2006, Introduced by Reps. Condino, Bieda, Alma Smith, Lipsey, Donigan,
Sheltrown, Accavitti, Polidori, Meisner, Hopgood, Vagnozzi, Gleason, Plakas, Tobocman,
Gonzales, Kathleen Law, Zelenko, Cushingberry, Adamini, Gillard, Espinoza and Nofs
and referred to the Committee on Judiciary.

A bill to anend 1927 PA 175, entitled
"The code of crimnal procedure,”
by amendi ng section 16 of chapter X (MCL 770.16), as anended by
2005 PA 4.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:
CHAPTER X
Sec. 16. (1) Notwithstanding the limtations of section 2 of

this chapter, a defendant convicted of a felony at trial before

32 ho_i . . : he_f el
convietion— ANY OF THE FOLLOW NG | NDI VI DUALS nmay petition the

circuit court to order DNA testing of biological material
identified during —the— AN investigation leading to his or her

conviction FOR A CRIME, and for a new trial based on the results of
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that testing: . The petition shall be filed not later than January
1—2009-

(A) AN | NDI VI DUAL CONVI CTED OF THE CRI ME PURSUANT TO A TRI AL
OR PLEA OF GUI LTY OR NOLO CONTENDERE.

(B) AN | NDI VI DUAL | NCARCERATED, SERVI NG A SENTENCE OF
PROBATI ON, OR RELEASED ON PARCLE FOR THE CRI ME.

(C AN I NDI VI DUAL WHO HAS COVPLETED SERVING H S OR HER
SENTENCE FOR THE CRI ME.

(2) A petition under this section shall be filed in the
circuit court for the county in which the —defendant— | NDI VI DUAL
was sentenced and shall be assigned to the sentencing judge or his
or her successor. The petition shall be served on the prosecuting
attorney of the county in which the —defendant— | ND VI DUAL was
sent enced.

(3) AN I NDI VI DUAL WHO HAS PREVI QUSLY FI LED A PETI TI ON UNDER
THI' S SECTI ON MAY FI LE A SUBSEQUENT PETI TI ON UNDER THI S SECTI ON
ASSERTI NG NEW OR DI FFERENT GROUNDS FOR RELI EF | NCLUDI NG, BUT NOT
LIMTED TO, FACTUAL, SCIENTIFIC, OR LEGAL ARGUMENTS NOT PREVI QUSLY
MADE OR THE AVAI LABI LI TY OF MORE ADVANCED DNA TECHNOLOGY.

(4) NOTW THSTANDI NG SUBSECTI ON (3), THE COURT MAY HEAR A
SUBSEQUENT PETI TI ON UNDER THI' S SECTION | F THE COURT DETERM NES | T
IS IN THE | NTERESTS OF JUSTI CE TO DO SO

(5) I'F THE I NDI VI DUAL ALLEGES IN H'S OR HER PETI TI ON THAT
Bl OLOG CAL MATERI AL WAS COLLECTED DURI NG THE | NVESTI GATI ON LEADI NG
TO HS OR HER CONVI CTI ON, THE PROSECUTI NG ATTORNEY SHALL DO 1 OF
THE FOLLOWN NG W THI N 28 DAYS AFTER THE PETITION | S FI LED OR AS
OTHERW SE AGREED TO BY THE | NDI VI DUAL AND THE PROSECUTI NG ATTORNEY
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AND ORDERED BY THE COURT:

(A) PRODUCE THE | DENTI FI ED Bl OLOd CAL MATERI AL FOR TESTI NG
UNDER THI' S SECTI ON.

(B) FILE A WRI TTEN RESPONSE AND SUPPORTI NG AFFI DAVI T SETTI NG
FORTH I N DETAI L WHY THE BI OLOGd CAL MATERI AL IS UNAVAI LABLE FOR
TESTI NG THE AFFI DAVI T SHALL | NCLUDE ALL OF THE FOLLOW NG

(1) | NFORMATI ON REGARDI NG THE SPECI FI C LOCATI ONS SEARCHED,

I NCLUDI NG POLI CE AGENCI ES, LABORATORI ES, AND PUBLI C AND PRI VATE
HOSPI TALS.

(1)) | NFORMATI ON REGARDI NG THE Tl ME, PLACE, AND MANNER OF THE
DESTRUCTI ON OF THE Bl OLOG CAL MATERI AL, | F APPLI CABLE.

(1it) A STATEMENT OF ANY OTHER FACTS RELEVANT TO THE LOSS OR
NONEXI STENCE OF THE EVI DENCE.

(iv) ANY DOCUMENTS RELEVANT TO THE LOSS OR NONEXI STENCE OF THE
EVI DENCE.

(6) 3)— The court shall order DNA testing if the —defendant
does— COURT DETERM NES THAT all of the foll ow ng Cl RCUMSTANCES
EXI ST:

(a) —Presents— THERE IS prina facie proof that the evidence
sought to be tested is material to the issue of the —coenviected
person-s— IND VIDUAL' S identity as the perpetrator of, or
acconplice to, the crinme that resulted in the conviction.

I blicl L I Ll owi I I .
evi-dencer

(B) H— A sanple of identified biological material described
in subsection (1) is available for DNA testing.

(CO —H)— The identified biological material described in
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subsection (1) was not previously subjected to DNA testing or, if
previously tested, —-wl—be subjectto DNAtestingtechnologythat
was—not—avai-tablewhenthe defendant—was——convieted— WAS NOT TESTED
BY CURRENTLY ACCEPTED DNA TECHNOLOGY.

"  dont I I |

. . ur i hi I Lol
(7) —4)— The court shall state its findings of fact on the

record or shall make witten findings of fact supporting its
decision to grant or deny a petition brought under this section.

(8) —5)— If the court grants a petition for DNA testing under
this section, the identified biological material and a biol ogica
sanpl e obtai ned fromthe —defendant— | NDI VI DUAL OR OTHER RELEVANT
SOURCE shall be subjected to DNA testing by a | aboratory approved
by the court. If the court determnes that the applicant is
i ndigent, the cost of DNA testing ordered under this section shal
be borne by the state. The results of the DNA testing shall be
provided to the court and to the —defendant— | NDI VIDUAL and the
prosecuting attorney. Upon notion by either party, the court may
order that copies of the testing protocols, |aboratory procedures,
| aboratory notes, and other relevant records conpiled by the
testing | aboratory be provided to the court and to all parties.

(9) 6)— If the results of the DNA testing are inconcl usive
or show that the —defendant— INDIVIDUAL is the source of the
identified biological material OR THE RESULTS ARE CONSI STENT W TH
THE STATE' S THEORY OF GQUI LT, the court shall deny the notion for
new trial. If the DNA test results show that the —defendant
INDI VIDUAL is the source of the identified biological material, the
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defendant-s— INDIVIDUAL'S DNA profile shall be provided to the
M chigan state police for inclusion under the DNA identification
profiling systemact, 1990 PA 250, MCL 28.171 to 28.176.

(10) AH— If the results of the DNA testing show that the
defendant— I NDIVIDUAL is not the source of the identified
bi ol ogi cal material OR SUPPORT THE | NDI VI DUAL' S CLAI M OF | NNOCENCE
the court shall appoint counsel pursuant to MCR 6.505(a) and hold a
hearing to determ ne by clear and convincing evidence all of the
fol | ow ng:

(a) That only the perpetrator of the crinme or crimes for which
t he —defendant— | NDI VI DUAL was convicted could be the source of the
identified biological material OR THAT THE BI OLOd CAL EVI DENCE | S
CONSI STENT WTH THE | NDI VI DUAL' S CLAI M OF | NNOCENCE.

(b) That the identified biological nmaterial was coll ected,
handl ed, and preserved by procedures that allow the court to find
that the identified biological material is not contam nated or is
not so degraded that the DNA profile of the tested sanple of the
identified biological material cannot be determ ned to be identical
to the DNA profile of the sanple initially collected during the
i nvestigation described in subsection (1).

(c) That the —defendant s purportedexclusion—asthe source—of
theidentifiedbiologiecal—rmaterial— EVIDENCE | S CONSI STENT W TH THE
I NDI VI DUAL" S CLAI M OF | NNOCENCE, bal anced agai nst the other
evidence in the case, AND is sufficient to justify the grant of a
new trial

(11) —8)Ypen— |F THERE IS A SUFFI CI ENT Bl OLOG CAL SAMPLE,
UPON notion of the —presecutor— PROSECUTI NG ATTORNEY OR THE
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I NDI VI DUAL, the court shall order retesting of the identified

bi ol ogi cal material and shall stay the —defendant-s— | ND VIDUAL'S
notion for new trial pending the results of the DNA retesting. IF
THERE |'S NOT SUFFI Cl ENT BI OLOG CAL MATERI AL FOR ADDI TI ONAL TESTI NG
THE PARTIES SHALL BE NOTI FI ED OF THAT FACT BEFORE ANY TEST IS
CONDUCTED AND SHALL BE PROVI DED THE OPPORTUNI TY TO HAVE AN EXPERT
PRESENT DURI NG ANY TEST THAT |'S CONDUCTED

(12) 99— The court shall state its findings of fact on the
record or make witten findings of fact supporting its decision to
grant or deny the —defendant— INDI VIDUAL a new trial under this
section. Notw thstanding section 3 of this chapter, an aggrieved
party may appeal the court's decision to grant or deny the petition
for DNA testing and for new trial by application for |eave granted
by the court of appeals.

(13) (26— If the nane of the victimof the felony conviction
descri bed in subsection (1) is known, the prosecuting attorney
shall give witten notice of a petition under this section to the
victim WHEN AN ORDER FOR TESTI NG HAS BEEN ENTERED. The notice shal
be by first-class mail to the victims |last known address. Upon the
victim s request, the prosecuting attorney shall give the victim
notice of the tinme and pl ace of —any—hearingonthe petition—-and

L o I , lonial
trial—to-the defendant— THE MOTI ON FOR NEW TRI AL HEARI NG OR ANY
SUBSEQUENT HEARI NG RELATED TO THE | SSUE OF THE | NDI VI DUAL' S
RELEASE.

(14) (31— Effective January 1, 2001, the investigating |aw

enf orcenent agency shall preserve any biol ogical materia
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identified during the investigation of a crine or crinmes for which
ahy—person— AN INDIVIDUAL may file a petition for DNA testing under
this section. The identified biological nmaterial shall be preserved
for the period of time that —any—persen— THE I NDI VIDUAL is
incarcerated in connection with that case. IT IS A REBUTTABLE
PRESUMPTI ON THAT BI OLOG CAL MATERI AL THAT WAS DESTROYED OR | S
OTHERW SE UNAVAI LABLE FOR USE DUE TO A VI OLATION OF THI S SUBSECTI ON
WOULD HAVE BEEN FAVORABLE TO THE | NDI VI DUAL.
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