HOUSE BILL No. 5980

HOUSE BILL No. 5980

April 25, 2006, Introduced by Reps. Bieda, Tobocman, Kolb, Lipsey, Hopgood, Alma Smith,
Byrnes, Anderson, Angerer, Donigan, Cushingberry, Vagnozzi, Polidori, Gonzales and
Wojno and referred to the Committee on House Oversight, Elections, and Ethics.

A bill to establish standards of ethical conduct for enployees
and officials in the executive branch of state governnment; to
i npose certain conditions on enployees and officials in the
executive branch of state governnent and enhance accountability; to
require public disclosure by enployees and officials in the
executive branch of state governnent of certain transactions and to
require the filing of a transactional disclosure statenent; to
create a board of ethics; to provide for enforcenent; to prescribe
penal ti es and provide renedies; and to repeal acts and parts of
acts.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:
CHAPTER 1. DEFI NI TI ONS; GENERAL PROVI SI ONS.
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Sec. 101. This act shall be known and nmay be cited as the
"ethics act for executive branch officials and enpl oyees".

Sec. 103. This act is intended to inplenment section 10 of
article IV of the state constitution of 1963. It is the intent of
the legislature that this act shall be taken into consideration in
determi ning the construction and effect of section 10 of article IV
of the state constitution of 1963.

Sec. 105. For the purposes of this act:

(a) "Anything of value" nmeans a tangible or intangible item
t hat has econom c val ue and that could reasonably be considered to
be an advantage or of worth, use, or service to the person upon
whomit is conferred. Anything of value does not include any of the
fol | ow ng:

(i) An unsolicited token or award with a value of less than
$150. 00.

(1i)) An unsolicited advertising itemwth a value of |ess than
$50. 00.

(1it) An unsolicited publication with a nmarket value of |ess
t han $50. 00 on an annual basis.

(iv) A discount afforded to the general public or a specified
group or occupation under normal business conditions. However, the
di scount may not be based on the fact of public service unless it
is a discount program approved by the board.

(v) Acontribution to a bona fide charity, nmade in response to
a direct solicitation froman executive official or enployee or a
person acting at his or her direction.

(vi) An unsolicited benefit conferred by a person or business
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if the economic value totals |ess than $100. 00 per cal endar year
and if there is no express or inplied understanding or agreenent
that a vote, official action, or decision of an executive official
or enployee will be influenced.

(vii) A tangible or intangible itemfor a legitimte
educati onal purpose or benefit.

(wviii) Canpai gn contributions that are nade and reported under
t he M chi gan canpaign finance act, 1976 PA 388, MCL 169.201 to
169. 282.

(ix) Conpensation or reinbursenment of expenses fromthe state
for duties of the office or position.

(b) "Board" neans the state board of ethics created under
section 401, except where the context clearly requires a different
definition.

(c) "Confidential information" means information nmade
confidential by law or information that is conveyed or accepted
with the understanding that the information will be used for
of ficial purposes only.

(d) "Conflict of interest"” neans a close econom c associ ation
or personal relationship between an executive official or enployee
and a person that is likely to be substantially affected by an
of ficial action or decision of an executive official or enployee
t hat a reasonabl e person would believe conflicts with the public
duty or obligation of the executive official or enployee to
exerci se objective independent judgnment or that a reasonabl e person
woul d believe creates the appearance that the person nmay have undue

access to confidential information or may otherw se receive favored
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treatment regarding a public action. Conflict of interest does not
i nclude a contract arising out of the status of being a student at
a state institution of higher education authorized by section 5 or
6 of article VIIl of the state constitution of 1963 if the student
is elected or appointed to the governing board of the institution.

(e) "Enpl oyee" neans an enployee, classified or unclassified,
of the executive branch of state government.

(f) "Executive official" neans any of the foll ow ng
i ndividuals within the executive branch of state governnent:

(1) An individual appointed by the governor.

(i) An individual appointed by an official or body within the
executive branch other than the governor who is not a nenber of the
state classified service.

(iii) A nenber of a board of control of an institution of higher
education authorized by section 6 of article VIII of the state
constitution of 1963.

(iv) A president of an institution of higher education
authorized by section 5 or 6 of article VIIl of the state
constitution of 1963 or a deputy of the president when exercising a
power vested in the president.

(v) An elected official in the executive branch of state
governnent, including the follow ng:

(A) The governor

(B) The Iieutenant governor.

(C) The attorney general

(D) The secretary of state.

(E) A nmenber of the state board of education.
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(F) Aregent of the university of M chigan.

(G A nmenber of the board of trustees of Mchigan state
university.

(H) A nmenber of the board of governors of Wayne state
uni versity.

(g) "CGovernnental decision” nmeans a determ nation, action,
vote, or disposition upon a notion, proposal, recomendation
resol ution, ordinance, or measure on which a vote by the nmenbers of
a governnmental entity is required and by which a governnent al
entity fornmulates or effectuates public policy.

(h) "I'mediate fam |ly" means a child residing in the
i ndi vi dual ' s househol d, a spouse of the individual, or a person
claimed by that individual or that individual's spouse as a
dependent for federal inconme tax purposes.

(1) "Qutside enployer or business" means any of the follow ng:

(1) An activity, other than service to the governnental entity,
from whi ch the executive official or enployee receives conpensation
for services rendered or goods sold or produced.

(ii)) An entity, other than the governnmental entity, if the
executive official or enployee is a nenber, official, director, or
enpl oyee of the entity and he or she receives conpensation for
services rendered or goods sold or produced by the entity.
Conpensati on does not include rei nbursenment for necessary expenses,
i ncludi ng travel expenses.

(1i) An entity in which the executive official or enpl oyee has
an ownership interest, except a corporation in which the executive

of ficial or enployee owns |ess than 10% of the outstandi ng stock
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(j) "Person" neans an individual, sole proprietorshinp,
partnership, limted partnership, limted liability conpany,
corporation, association, or other |legal entity.

(k) "Transactional disclosure statenment” nmeans a report that
this act requires an executive official or enployee to file in a
form prescribed by the board to reveal an actual or potenti al
conflict of interest or violation of this act and that includes al
of the follow ng information

(1) Afull description of the circunstances that present a
potential or actual conflict of interest or violation of the act.

(i) If applicable, the reason for the executive official's or
enpl oyee' s abstention or refraining fromacting.

CHAPTER 2. CODE OF ETHI CS

Sec. 201. Except as otherw se provided by |aw, an executive
of ficial or enployee shall not use his or her public position, or
take or fail to take action, to obtain anything of value for
hi msel f or herself or any other person or entity.

Sec. 203. An executive official or enployee shall not solicit
or accept anything of value in connection with his or her official
responsibilities.

Sec. 205. An executive official shall not represent for
conpensation a person in a matter that the person has before the
executive or legislative branch of state governnent.

Sec. 207. (1) An executive official or enployee or a former
executive official or former enployee shall not use or disclose
confidential information to further his or her own or another

person's interests, except to the extent permtted by | aw
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(2) An executive official or enployee shall not engage in a
busi ness transaction in which the executive official or enployee
may profit fromhis or her official position or authority or
benefit financially fromconfidential information that the
executive official or enployee has obtained or may obtain by reason
of that position or authority. Instruction that is done outside of
regul arly schedul ed worki ng hours or during annual |eave or
vacation tinme is not a business transaction under this subsection
if the instructor does not have any direct dealing with or
i nfluence on the enpl oying or contracting entity associated with
his or her course of enploynent with this state.

Sec. 209. (1) An executive official or enployee or an outside
enpl oyer or business with which the executive official or enployee
is associated shall not enter into a contract valued at $1,500. 00
or nore wwth this state or a political subdivision of this state
unl ess the contract is awarded through an open and public
conpetitive process that includes prior public notice and
subsequent availability for public inspection of the proposals
consi dered and the contract awarded.

(2) An executive official or enployee who has or |ater
acquires an interest in an actual or proposed contract with this
state or a political subdivision of this state shall publicly
di scl ose the nature and extent of that interest as required by this
chapter.

(3) A contract or agreenent that is executed in violation of
this section is voidable only if the person who entered into the

contract or took assignment of the contract had actual know edge of
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the prohibited conflict. If a person is other than an i ndividual

t he actual know edge nust be that of an individual or body finally
approving the contract. A contract involving a prohibited conflict
of interest under this act is voidable only by a decree of a court
of proper jurisdiction. A decree of a court of proper jurisdiction
may provide for the rei nbursenent of a person for the reasonabl e
val ue of noney, goods, material, |abor, or services furni shed under
the contract, to the extent that the governmental entity has
benefited. This provision does not prohibit the parties from
reaching a settl enent outside of court.

Sec. 211. (1) Except as provided in sections 213 and 215, an
executive official shall abstain fromacting formally or informally
on a matter before the official or a governnmental body on which he
or she serves if he or she knows that acting on the matter, or
failing to act on the matter, may result in a conflict of interest
or a violation of this chapter.

(2) If an executive official is required to abstain from
acting on a matter, he or she shall file a transactional disclosure
statenent with the board within 10 days

Sec. 213. Section 211 does not apply and an executive official
may vote on, nmake, or participate in making a governnental decision
if all of the follow ng circunstances are present:

(a) The requisite quorum necessary for official action on the
governnental decision by the public entity to which the executive
of ficial has been elected or appointed would not be available if
section 211 applied to bar the participation of the executive

official in the official action.
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(b) The executive official is not paid for working nore than
25 hours per week for this state or a political subdivision of this
state.

(c) The executive official verbally discloses any personal,
contractual, financial, business, or enploynent interest he or she
has in the governnental decision before the body acts on the
matter, the disclosure is made part of the public record of the
of ficial action on the governnental decision, and a transactiona
di scl osure statenent is filed with the board within 10 days of the
ver bal discl osure.

Sec. 215. If a governnental decision involves the awarding of
a contract, section 211 does not apply and an executive official is
permtted to vote on, nmake, or participate in making the
governnmental decision if all of the follow ng circunstances are
present:

(a) All of the conditions of section 213 are fulfilled.

(b) The executive official will directly benefit fromthe
contract in an anount |ess than $250.00 or |ess than 5% of the
public cost of the contract, whichever is |ess.

(c) The executive official files a sworn affidavit containing
the informati on described in section 213(c) with the governnental
entity maki ng the governnental decision.

(d) The affidavit required by subdivision (c) is made a part
of the public record of the official action on the governnenta
deci si on.

Sec. 217. An executive official or enployee with direct

responsibility for the nmanagenent of a contract for goods or
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services on behalf of this state shall refrain fromacting formally
or informally on a matter before the executive official or enployee
if he or she knows that acting on the matter, or failing to act on
the matter, may result in a conflict of interest or a violation of
this act. If an executive official or enployee is required to
abstain fromacting on a matter under this section, he or she shal
file a transactional disclosure statenent with the board within 10
days.

Sec. 219. An executive official or enployee with direct
responsibility for the nmanagenent of a contract for goods or
services on behalf of this state shall not do either of the
fol |l ow ng:

(a) Solicit or accept froma vendor providing goods or
services to this state a political contribution to or on behal f of
a commttee under the M chigan canpaign finance act, 1976 PA 388,
MCL 169.201 to 169.282.

(b) Engage in discussions or negotiations with the vendor
provi di ng goods or services to this state under the contract that
relate to the direct or indirect enploynment of the executive
of ficial or enployee by the vendor.

Sec. 221. An executive official or enployee shall not
represent his or her personal opinion as that of this state or a
department or agency of this state. This section does not prohibit
an el ected executive official or the head of an executive branch
departnent or agency fromrepresenting the official position of
this state or a departnent or agency of this state, or from

expressing his or her personal opinion on any matter.
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Sec. 223. An executive official or enployee shall use
personnel resources, property, and funds under the executive
official's or enployee's official care and control judiciously and
solely in accordance with prescribed constitutional, statutory, and
regul atory procedures and not for personal gain or benefit.

Sec. 225. (1) An executive official or enployee shall not
engage in or accept enploynent or render services for a private or
public interest if that enploynment or service is inconpatible or in
conflict with the discharge of the executive official's or
enpl oyee's official duties or if that enploynent may tend to inpair
his or her independence of judgnent or action in the performance of
of ficial duties.

(2) An executive official or enployee shall not participate in
t he negotiation or execution of contracts, making of |oans,
granting of subsidies, fixing of rates, issuance of permts or
certificates, or other regulation or supervision relating to a
busi ness entity in which the executive official or enployee has a
financial or personal interest.

Sec. 227. (1) A person shall not offer or give anything of
val ue in connection with the official responsibilities of an
executive official or enployee to any of the follow ng:

(a) An executive official or enployee.

(b) A menber of the executive official's or enployee's
i medi ate famly

(c) An outside enployer or business with which the executive
of ficial or enployee is associ at ed.

(d) A custoner or client of the executive official or
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enpl oyee.

(2) A person shall not induce or attenpt to induce an
executive official or enployee to violate any of the provisions of
this chapter.

(3) Nothing in this section shall be construed to prohibit a
person fromreceiving a service or benefit, or fromusing a
facility, that is generally available to the public, provided the
person does so in the same manner or degree that is available to
t he general public.

(4) Under this section, a corporation, partnership, limted
l[iability conpany, or other entity is not vicariously liable for
the actions of an enpl oyee unless the enployee acted in the
execution of conpany policy or custom

Sec. 229. This chapter does not prohibit conduct specifically
authorized by statute, rule, regulation, the state constitution of
1963, or the constitution of the United States.

CHAPTER 3. PENALTI ES.

Sec. 301. The person or body authorized by |law to inpose
di sciplinary action shall initiate appropriate proceedi ngs and nmay
t ake appropriate disciplinary action concerning an executive
of ficial or enployee who violates this act.

Sec. 303. (1) An executive official or enployee who has
know edge that another executive official or enployee has violated
chapter 2 may report the existence of the violation to a
supervi sor, person, agency, or organization. An executive official
or enpl oyee who reports or is about to report a violation of

chapter 2 is not subject to any of the follow ng sanctions because
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he or she reported or was about to report a violation of chapter 2:

(a) Dismssal fromenploynent or office.

(b) Wthholding of salary increases that are ordinarily
forthcom ng to the enpl oyee.

(c) Wthhol ding of pronotions that are ordinarily forthcom ng
to the enpl oyee

(d) Denotion in enploynment status.

(e) Transfer of enploynment |ocation.

(2) Wienever an executive official or enployee who has
reported or who intends to report a violation of chapter 2 is
subject to any of the sanctions under this section for reasons
ot her than the executive official's or enployee's actions in
reporting or intending to report a violation of chapter 2, the
appoi nting or supervisory authority, before the inposition of a
sanction, shall establish by a preponderance of evidence that the
sanction to be inposed is not inposed because the executive
of ficial or enployee reported or intended to report a violation of
this act.

(3) A person who violates this section is responsible for a
civil fine of not nore than $1, 000. 00.

(4) Acivil fine recovered under this section shall be
deposited in the general fund of this state.

Sec. 305. (1) A person who alleges a violation of section 303
may bring a civil action for appropriate injunctive relief, or
actual danmages, or both within 90 days after the occurrence of the
al I eged viol ation.

(2) An action under subsection (1) may be brought in the
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circuit court for the county where the all eged violation occurred,
the county where the conplainant resides, or the county where the
person agai nst whomthe civil conplaint is filed resides.

(3) The court rendering judgnment in an action under subsection
(1) may order reinstatenment of the enployee, back wages, ful
reinstatenent of fringe benefits and seniority rights, actua
damages, or any conbination of these renedies as the court
consi ders appropriate. The court may al so award the conpl ai nant all
or a portion of the costs of litigation, including reasonable
attorney fees and witness fees, if the court determ nes that the
award is appropriate.

(4) As used in subsection (1), "damages" neans damages for
injury or |loss caused by each violation of section 303.

Sec. 307. A person who violates this act is subject to a civil
fine of not nore than $1,000.00 for each violation, in addition to
any other penalty provided in this act or other |aw of this state.
The civil fine shall be inposed by a court of proper jurisdiction
or the person or body authorized by |aw to i npose sanctions. A
civil fine recovered under this section shall be deposited in the
general fund of this state.

Sec. 309. A person who violates this act is |iable for damages
to this state for | osses or increased costs incurred by this state
as a result of the violation. Damages nay be inposed by a court of
proper jurisdiction in addition to any other penalty contained in
anot her provision of |aw.

Sec. 311. A person required under chapter 2 to file a

transacti onal disclosure statenent who willfully files a false or
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i nconpl ete transactional disclosure statement or who fails to file

a transactional disclosure statenent within the tine prescribed is

guilty of a m sdeneanor punishable by inprisonnent for not nore

than 90 days or a fine of not nore than $1,500.00, or both.
CHAPTER 4. STATE BOARD OF ETHI CS

Sec. 401. (1) The state board of ethics is created as an
autononous entity within the departnment of civil service.

(2) The board shall consist of 9 nenbers, including 7 voting
menber s appoi nted by the governor with the advice and consent of
the senate, 1 of whom shall be designated by the governor as
chairperson and all of whom shall be residents of this state and
not associated with public enploynment. Not nore than 4 nenbers of
t he board shall be nenbers of the same political party. An
i ndi vi dual serving as a nenber of the board of ethics created under
1973 PA 196, MCL 15.341 to 15.348, on the day prior to the
effective date of this act shall serve as a nenber of the board of
ethics created under this chapter until the date on which his or
her termas a nenber of the board of ethics created under 1973 PA
196, MCL 15.341 to 15.348, would have expired had this act not been
enacted. An individual appointed as a nenber of the board after the
effective date of this act shall be appointed for a termof 4
years. |If a vacancy occurs, the governor shall fill the vacancy for
t he remai nder of the unexpired term

(3) The attorney general and the state personnel director
shal |l serve ex officio as nenbers of the board without the right to
vot e.

(4) Four voting nenbers of the board shall constitute a
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gquorum and the affirmative vote of 4 nenbers shall be necessary
for any action. Menbers of the board shall serve w thout
conpensati on but may be reinbursed for their actual and necessary
expenses incurred in the performance of their duties. Wth the
consent of the civil service conmm ssion, the state personne

di rector shall designate an enpl oyee of the departnment of civil
service acceptable to the board to act as executive secretary of
t he board and shall provide clerical or adm nistrative assistance
fromthe departnment of civil service as the board requests.

(5) Except as provided in section 403, business conducted by
t he board shall be conducted in conpliance with the open neetings
act, 1976 PA 267, MCL 15.261 to 15.275. Notice of the neetings of
the board shall be nmade public in conmpliance with the open neetings
act, 1976 PA 267, MCL 15.261 to 15.275.

(6) Except as provided in section 407, a witing prepared,
owned, used, in the possession of, or retained by the board in the
performance of an official function is subject to the freedom of
i nformation act, 1976 PA 442, MCL 15.231 to 15. 246.

(7) A voting nenber of the board shall not while a nmenber of
t he board hold an elective public office or an elective political
party office or accept appointnent to or become a candidate for an
el ective public office or an elective political party office.

Sec. 403. (1) The board shall do all of the follow ng:

(a) Receive conplaints concerning alleged violations of this
act by an executive official or enployee fromany person or entity,
inquire into the circunstances surrounding the alleged violation

and nmake reconmendati ons concerning individual cases to the
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appointing authority with supervisory responsibility for the

of ficial or enployee whose activities have been investigated. All
departnents of state government shall cooperate with the board of
ethics in the conduct of its investigations. The board shal
review, index, maintain on file, dispose of conplaints, nake
notifications, and conduct investigations.

(b) Initiate investigations of practices that could affect the
et hi cal conduct of an executive official or enployee.

(c) Hold public hearings.

(d) Adm nister oaths or affirmations, subpoena w tnesses,
conpel their attendance, require the production of books or records
t he board considers relevant or material, and receive sworn or
unsworn testinony.

(e) Render, index, and maintain on file as provided under this
chapter advi sory opinions upon request from an executive officia
or enployee or his or her appointing or supervisory authority
relating to matters affecting ethical conduct of an executive
of ficial or enployee.

(f) Grant waivers under section 411.

(g) Prepare and publish nonconfidential special reports and
technical studies to further the purposes of this act.

(h) Provide training and education to executive officials and
enpl oyees regarding the requirenments of this act.

(i) Prepare reports as required under this act and recomend
proposed changes to this act.

(j) Provide for public inspection of records required under

this act as authorized by | aw
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(k) Select provisions of this act, special reports, and
techni cal studies for reproduction and distribution under this act.

() Exam ne transactional disclosure statenents filed under
this act, the supporting records, and other docunments. The board
shall index and maintain on file for at least 7 years al
transactional disclosure statenents filed under this act.

(m Pronulgate rules in accordance with the adm nistrative
procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328, to carry
out the provisions of this act and to govern the board's
procedures. For a period of 1 year following the effective date of
this act, the board shall have full authority to exercise all of
its powers and duties in accordance with tenmporary rules of
procedure adopted by the board. Both the tenporary rul es adopted
and adm nistrative rules pronul gated may provide without limtation
for any of the foll ow ng:

(1) That the board may request the attendance of any w tness
whose testinony, in the judgnent of the board, will aid in the
conduct of its investigations.

(1i)) That a person appearing before the board nust submt
ei ther sworn or unsworn testinony as the board may deci de and may
at all tinmes be represented and acconpani ed by counsel .

(1it) That a record of testinony taken before the board or a
hearing of ficer providing hearing officer services for the board
shall be nade in the manner prescribed by the board.

(iv) That the board may, when it appears to the board necessary
for the protection of individual rights, hold its neetings and

hearings in private. Al other neetings and hearings shall be open
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to the public.

(2) Except for matters before the board involving the attorney
general or the departnment of attorney general, the attorney genera
shal | advise the board concerning |legal matters in the issuance of
advi sory opinions, investigative reports, reconmendations, and
other reports. If a matter before the board involves the attorney
general or the departnment of attorney general, the attorney genera
shal | designate a special assistant attorney general who is not an
enpl oyee of the departnent of attorney general to advise the board
i ndependent|y.

(3) Wien a reconmmendation to an appointing authority is nade
by the board that affects an enployee in the state cl assified
service, the appointing authority shall initiate appropriate
proceedi ngs in accordance with the recommendati on and pursuant to
the rules of the civil service conmm ssion

(4) Wen a recommendation to an appointing authority is nmade
by the board concerning an uncl assified enpl oyee or appointee, the
appointing authority shall take appropriate disciplinary action
whi ch may include dism ssal, suspension, or renoval

(5) In any matter before the board where the board deterni nes
that there may have been a violation of the laws of this state, the
board shall forward the matter to the governor and the attorney
general or another appropriate |aw enforcenent authority, unless
the matter involves the attorney general or the departnent of
attorney general. \Wien a nmatter involves the attorney general or
t he departnent of attorney general, the board shall forward the

matter to the governor and the county prosecutor for the county of
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I ngham or anot her appropriate | aw enforcenent authority but not the
attorney general or departnent of attorney general.

Sec. 405. (1) The board may act only with respect to the
executive officials, enployees, former executive officials, and
former enpl oyees covered by this act.

(2) The term nation of an elected executive official's term of
of fice does not affect the jurisdiction of the ethics board with
respect to the requirenents inposed on himor her by this act.

Sec. 407. (1) If a mpjority vote of the board determ nes that
there is reason to believe that this act was violated, the board
shall initiate an investigative proceeding to determ ne whether a
viol ation occurred. The board shall mail a notice of the
i nvestigation and the nature of the alleged violation to a person
under investigation within 5 days after the decision to undertake
an investigation is made. Every 60 days until a final determ nation
is made, the board shall mail to the conplainant and to the person
under investigation notice of the action taken to date by the board
along wth the reasons for the action or nonaction.

(2) Except as otherwise required by |law, the board's actions
and the records relative to an investigation shall be confidenti al
until the board nmakes a final determ nation under this chapter.

(3) All state departnents, agencies, and institutions shal
cooperate with the board when it is conducting an investigation.

(4) If the board determnes that this act was not viol ated,
the records and actions relative to the investigation and
determ nation shall remain confidential unless the person

i nvestigated requests in witing that the records and actions be

04826' 05 ac



© 00 N o o B~ wWw N P

N NN N N N NN PR P P P R R P R Rk
N~ o o0 A WN P O ©O 00N O O~ WDN P O

21

made public. If the ethics board determ nes that this act was
viol ated, the board shall nake a reconmendation of sanction to the
appropriate authority designated in section 409.

Sec. 409. (1) After a hearing providing for due process
procedural requirements and subject to applicabl e provisions of
| aw, the board may reconmmend di sciplinary action. The
recommendati on of the board shall be nade to the person or body
authorized by law to i npose or recommend discipline. For purposes
of this act, the person or body authorized by |aw to inpose or
recommend di scipline for an executive official is 1 of the
fol | ow ng:

(a) For the governor, the state legislature as authorized in
the state constitution of 1963.

(b) For an elected executive official other than the governor,
t he governor.

(c) For an executive official appointed by the governor, the
gover nor.

(d) For an executive official appointed by an individual or
entity other than the governor or for an enployee, the appointing
authority of the executive official or enployee.

(2) The board shall conduct and conplete the hearing with
reasonabl e pronptness. If the board refers the matter to the person
or body authorized by law to inpose disciplinary action or if the
board refers the matter to the attorney general, the county
prosecutor for the county of Ingham or other appropriate |aw
enforcenent authority, the board may adjourn the matter pending

determi nation by the person, body, attorney general, prosecutor, or
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ot her appropriate |aw enforcenment authority.

(3) After a hearing providing for due process procedura
requirenents, the board may recomrend that sanctions and penalties
be i nmposed upon an executive official or enployee found by the
board to have violated this act. The recommendati on of the board
shall be nade to the person or body authorized by |aw to inpose or
recommend sanctions. If ordered to pay a civil fine, the executive
of ficial or enployee shall pay the fine to the state treasurer for
deposit in the general fund.

(4) The board may initiate an action or special proceeding in
the court of appropriate jurisdiction to obtain danmages under
section 3009.

(5) A person other than the board shall not bring an action in
court alleging a violation of this act unless all of the follow ng
appl y:

(a) The person initiating the action has first filed a sworn
statenment with the board alleging the violation by the executive
of ficial or enployee.

(b) Not less than 6 nonths and not nore than 10 nont hs have
el apsed since the statement was filed with the board, and the board
has failed to file a final determnation in the matter

Sec. 411. (1) Upon witten application and a show ng of
conpel I'i ng need by the executive official or enployee, the board
may grant the executive official or enployee a waiver of a
provi sion of this act.

(2) A waiver may be granted only at an open neeting after

public notice as provided in the open neetings act, 1976 PA 267,
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MCL 15.261 to 15.275. The notice shall state that a waiver is being
considered. A waiver shall be in witing and shall state the
grounds upon which it is granted.

(3) Not nore than 10 days after granting a waiver, the board
shall send a copy of the decision to the executive official or
enpl oyee, the person or body authorized by |law to inpose discipline
upon the executive official or enployee, and the governor. The
deci sion shall include the nane of the person requesting the waiver
and a general description of the circunstances of the waiver. The
board shall index and maintain on file the application, decision
and ot her records and proceedings relating to a waiver proceeding.

Sec. 413. (1) Upon the witten request of an executive
of ficial or enployee, the board shall render a witten advisory
opinion regarding the interpretation or application of this act.

(2) Advisory opinions and requests for advisory opinions shal
be i ndexed and mai ntained on file by the board.

(3) An executive official or enployee who has subnmitted a
witten request for an advisory opinion to the board may bring a
civil action against the board to conpel it to issue the advisory
opi nion. The conplaint shall clearly identify the matters or
proceedi ngs before the board. An action shall not be brought under
this subsection unless not Iess than 6 nonths or nore than 10
nont hs have el apsed since the filing of the request for an advisory
opi nion and the board has failed to i ssue an advisory opinion in
the matter.

(4) If an advisory opinion rendered by the board has not been

anmended or revoked, it is binding on the board in a subsequent
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proceedi ng concerni ng the person who requested the opinion and who
acted in good faith, unless the person onmtted or nmisstated a
material fact. The person may rely on the advisory opinion, and a
court may receive the opinion as evidence for the person's defense
inacivil action.

Sec. 415. A person aggrieved by a decision of the board may
seek judicial review and relief in a court of proper jurisdiction.

Sec. 417. The board shall do both of the follow ng:

(a) Make information concerning this act available to each
executive official or enployee, to the public, and to persons
interested in doing business with this state, through appropriate
nmeans.

(b) Devel op educational materials and an educati onal program
for executive officials and enployees to informthem of their
duties and responsibilities under this act.

Sec. 419. (1) The board shall prepare and submt an annual
report to the governor and each house of the |egislature,
summarizing the activities of the board under this act. The report
may al so recommend statutory or adm nistrative changes to this act.

(2) The board shall review this act and the board' s rul es,
regul ati ons, and adm nistrative procedures annually to determne if
they set forth clear and enforceabl e common-sense standards of
conduct and pronote integrity, public confidence, and participation
in state governnent.

Sec. 421. (1) Not nore than 90 days after the first neeting of
the board, and after then as appropriate, the board shall transmt

to each executive official and departnent copies of the provisions
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of this act that the board considers necessary for distribution and
shal | nake copies avail able to the public.

(2) The board shall furnish an executive official or enployee
who is elected, appointed, or enployed after the effective date of

this act with a copy of the selected provisions of this act within
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10 days after he or she enters upon the duties of his or her
posi tion.

(3) The board's failure to conply with the provisions of this

section or an executive official's or enployee's failure to receive

a copy of the provisions of this act does not affect the duty to
conply with or the ability to enforce this act.

(4) The board shall transmt copies of special reports and
technical studies relating to this act and its adm nistration to
the governor in a formsuitable for distribution.

Enacting section 1. 1968 PA 318, MCL 15.301 to 15.310, and
1973 PA 196, MCL 15.341 to 15.348, are repeal ed.

Enacting section 2. This act does not take effect unless al

of the following bills of the 93rd Legislature are enacted into

I aw:

(a) Senate Bill No.  or House Bill No. 5982(request no.
04822' 05 *).

(b) Senate Bill No.___ or House Bill No. 5981(request no.

04823' 05 **).
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