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HOUSE BILL No. 6299

June 29, 2006, Introduced by Rep. David Law and referred to the Committee on Banking and
Financial Services.

A bill to anend 1999 PA 276, entitled
"Banki ng code of 1999,"
by amendi ng sections 4401 and 4405 (MCL 487.14401 and 487. 14405).

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 4401. (1) Upon application, the comm ssioner nay grant to
any bank or state foreign bank branch —fuH— trust powers —— as
provided in this section, —but— subject to the conditions,
l[imtations, and restrictions in this act. ——except—that

(2) THE COWMM SSI ONER SHALL NOT GRANT trust powers —shal—not
be-granted— to a state agency.

(3) 2)Ypon—appreval—ef—the— | F THE COW SSI ONER APPROVES AN
appl i cation DESCRI BED | N SUBSECTION (1), the bank or state foreign

bank branch —shal—have— HAS the power to conduct a trust business.
et uding—but—net—byway—of Hmtatien,— TH S POAER | NCLUDES, BUT
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IS NOT LIMTED TO all of the follow ng:

(a) In —and—by— its corporate nanme, to take, receive, hold,
repay, reconvey, and di spose of any effects and property, both rea
and personal, that —+way—be— ARE granted, commtted, transferred, or

conveyed to it with its consent, —dupeR—-anyterns—or—upon—-any
ACCORDI NG TO THE TERVS OF ANY AGREEMENT OR trust, at any tinme, by

any —person—tneluding—mnoers,—bedies— | NDIVIDUAL, M NOR, corporate
BODY, —er—by—any— court, OR ANY OTHER PERSON and to adm nister,
fulfill, and discharge the duties of the trust. —fer—the
rerunerati-on—as—agreed—upon—

(b) To act as agent for the transaction of business, the
managenent of estates, the collection of rents, interest,
di vi dends, and noney, and the collection of principal and interest
on nortgages, bonds, notes, and securities for noney, —and— to
enforce the paynent —thereof—andalse— OF ANY OF THESE
OBLI GATIONS; to act as agent for the purpose of issuing,
negotiating, registering, transferring, or countersigning the
certificates of stock, bonds, or other obligations of any
corporation, association, or municipality; and to nanage any
sinking fund of any corporation, association, or nunicipality on
the terns —as—agreed—upon— TO WH CH THE PARTI ES HAVE AGREED

(c) To accept and to execute the —effieces— OFFI CE of persona
representative, trustee, receiver, conservator, |iquidating agent,
assi gnee, or guardian of any mnor, inconpetent person, legally
i ncapaci tated person, or any OTHER person subject to guardi anship.
tr—all—ecases—when— |F AN application is made to a court for the

appoi ntnent of a trustee, receiver, personal representative, or
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guardi an of any m nor, inconpetent person, legally incapacitated
person, or any other person subject to guardi anship, the court may
appoint the bank or state foreign bank branch, with its consent, to
hol d —+he— THAT of fice. The accounts of —the— A bank or state
foreign bank branch as trustee, receiver, conservator, |iquidating
agent, assignee, personal representative, or guardian shall be
regularly settled and adjusted by the proper office or tribunals.
Al'l proper, legal, usual, and customary charges, costs, and
expenses shall be allowed to the bank or state foreign bank branch
for the care and managenent of —the— AN estate —se— conmitted to it
UNDER THI S SECTI ON. —+n——case—of appointrent— | F APPO NTED by any
court, —the— A bank or state foreign bank branch —shall—net—be— IS
NOT required to give any security except in the discretion of the
court. If the court orders the bank or state foreign bank branch to
gi ve security, the security shall be a bond in an anmount fixed by
the court and with a surety conpany authorized to do business in
this state, or with personal surety or sureties on the bond
satisfactory to the court.

(d) —Fe— SUBJECT TO LAW TO exercise by its board of directors
or authorized officers or agents ——subjeet—totaw— all incidental
powers —as—afe— necessary to carry on a trust business.

(e) A bank or state foreign bank branch acting as a fiduciary
may charge a reasonable fee for its services. IN ANY ACTION OR
PROCEEDI NG CONCERNI NG FEES, THERE | S A REBUTTABLE PRESUMPTI ON THAT
A FEE | S REASONABLE | F THE FEE OR | TS METHOD OF COVPUTATION I S
SPECI FIED IN A FEE SCHEDULE OR FEE AGREEMENT OF THE BANK OR STATE
FORElI GN BANK BRANCH | N EFFECT AT THE TI ME THE SERVI CE | S PROVI DED
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AND | F THE AGENCY OR CUSTODY PRI NClI PAL, THE TRUST GRANTOR, OR ANY
PERSON OTHER THAN THE TRUST GRANTOR WHO IS ENTI TLED TO BE KEPT
REASONABLY | NFORMED OF THE TRUST AND | TS ADM NI STRATI ON UNDER
SECTI ON 7303 OF THE ESTATES AND PROTECTED | NDI VI DUALS CCODE, 1998 PA
386, MCL 700. 7303, RECEI VED REASONABLE NOTI CE OF THAT FEE SCHEDULE
OR FEE AGREEMENT BEFORE THE FEE | S CHARGED.

Sec. 4405. (1) —Funds— A BANK SHALL | NVEST ANY MONEY or
property held by —a— THE bank as fiduciary and avail able for
i nvest nrent —shalH—bei+nvested— at the tine and in the manner
specified —by— IN the agreenent, instrunment, or order creating or
defining the trust or other capacity in which the bank is acting
or, —where— |F the bank holds the —funrds— MONEY or property as
agent, as directed or permtted by the bank's principal. In the
absence of investnent specifications or limtations in the
agreenent, instrunment, or order, —funrds— THE BANK SHALL | NVEST ANY
MONEY or property held by —a— THE bank as fiduciary —shalkl— within
a reasonable tinme —beinvested— in real or personal property, of
what ever type or nature, —as— THAT a prudent investor woul d
purchase, taking into account the purposes, ternms, and distribution
requi renents expressed in the governing instrunent, in the exercise
of reasonable care, skill, and caution under conditions existing at
the tinme of purchase. —Conplianece— A BANK'S COVPLI ANCE with the
prudent investor rule —shal—be— DESCRIBED IN THI'S SUBSECTION | S
determined in light of the facts and circunstances that exist at
the tine of —a+iduetary-—s— THE BANK' S decision or action AS A
FI DUCI ARY and requires a standard of conduct, not outcone or

per f or mance.
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fHduetary——shal-l—not—beinvested— A BANK SHALL NOT | NVEST ANY MONEY
OR PROPERTY HELD AS FI DUCI ARY in any securities or other

properties, real or personal, purchased fromthe bank in its
i ndi vidual capacity or fromany affiliate of the bank — UNLESS 1
OF THE FOLLOW NG APPLI ES:

(A) THE I NVESTMENT | S OTHERW SE PERM TTED BY LAW A COURT
ORDER, OR THE AGREEMENT, | NSTRUMENT, OR ORDER THAT CREATES OR
DEFI NES THE TRUST OR OTHER FI DUCI ARY CAPACI TY IN WHI CH THE BANK | S
ACTI NG

(B) ALL | NTERESTED PARTI ES OR THEI R REPRESENTATI VES CONSENT TO
THE | NVESTMENT.

(© THE BANK HOLDS THE MONEY OR PROPERTY AS AN AGENT AND THE
BANK' S PRI NCI PAL DI RECTS OR PERM TS THE | NVESTMENT.

(3)

EXCEPT when the agreenent, instrunent, or order creating or

defining the trust or other capacity in which the bank, or the bank
and 1 or nore cofiduciaries, is acting prohibits the investnent OR
TRANSACTI ON, a bank —— or a bank and 1 or nore cofiduciaries —
may —hAvest— DO ANY OF THE FOLLOWN NG W TH ANY MONEY OR PROPERTY
OVER VWH CH THE BANK OR THE BANK AND 1 OR MORE COFI DUCI ARl ES

EXERCI SES | NVESTMENT DI SCRETI ON:
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(A) INVEST THE MONEY OR PROPERTY in a registered investnent

conpany —any—fuhds—or—property—wth respect—towhich-the bank—or
he_banl I  duciaries. . .
di-seretion,— even though either or both of the follow ng apply:

(i) —a)— The bank or 1 or nore affiliates of the bank provide
services as investnent adviser, sponsor, distributor, nmanager,
custodi an, transfer agent, registrar, or otherwise, to the
i nvest ment conpany and receives reasonabl e renmuneration for those
servi ces.

(1i)) —b)— The bank as fiduciary owns or controls a majority of
the voting shares of the investnment conpany or a majority of the
shares voted for the election of its directors or trustees or the
bank as fiduciary otherwi se controls the election of a majority of
Hs— THE | NVESTMENT COVPANY' S directors or trustees.

(B) WTH THE WRI TTEN CONSENT OF THE REVOCABLE TRUST GRANTOR OR
AGENCY PRI NCI PAL, OR IF THE TRUST | S | RREVOCABLE OR THE TRUST
GRANTOR | S DECEASED OR REASONABLY BELI EVED BY THE TRUSTEE TO BE
| NCAPACI TATED, AFTER PROVI DI NG ADVANCE NOTI CE AT LEAST 45 DAYS
BEFORE THE USE OF THE MONEY OR PROPERTY TO ANY PERSON THEN ENTI TLED
TO RECEI VE TRUST ACCOUNTI NGS UNDER SECTI ON 7303 OF THE ESTATES AND
PROTECTED | NDI VI DUALS CODE, 1998 PA 386, MCL 700. 7303, USE THE
MONEY OR PROPERTY TO PURCHASE ANY PRODUCT, SERVI CE, OR SECURI TY
FROM OR THROUGH THE BANK OR AN AFFI LI ATE OF THE BANK, | NCLUDI NG,
BUT NOT LIMTED TGO, AN | NSURANCE PRODUCT OR A SECURITY THAT | S
UNDERWRI TTEN OR DI STRI BUTED BY THE BANK OR AN AFFI LI ATE OF THE BANK
OR BY A SYNDI CATE OR SELLI NG GROUP THAT | NCLUDES THE BANK OR AN
AFFI LI ATE OF THE BANK, | F THE PURCHASE PRI CE | S REASONABLE. ANY
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ADVANCE NOTI CE REQUI RED UNDER THI' S SUBDI VI SI ON SHALL LI ST THE TYPE
OF PRODUCTS, SERVI CES, OR SECURI TI ES AVAI LABLE FOR PURCHASE FROM OR
THROUGH THE BANK OR AN AFFI LI ATE OF THE BANK AND SHALL PROVI DE THE
NAME AND ADDRESS OF AN | NDI VI DUAL AT THE BANK TO WHOM A BENEFI Cl ARY
RECEI VI NG THE NOTI CE MAY DI RECT ANY OBJECTI ON. | F THE BANK RECEI VES
A VWRI TTEN OBJECTI ON TO A NOTI CE PROVI DED UNDER THI S SUBDI VI SI ON,
AND THE OBJECTION |I'S NOT RESOLVED OR W THDRAWN, THE BANK SHALL NOT
USE THE MONEY OR PROPERTY TO PURCHASE ANY PRODUCT, SERVICE, OR
SECURI TY FROM OR THROUGH THE BANK OR AN AFFI LI ATE OF THE BANK FOR
AT LEAST 60 DAYS AFTER THE BANK RECEI VES THE WRI TTEN OBJECTI ON. A
BANK OR 1 OR MORE AFFI LI ATES OF THE BANK MAY RECElI VE REASONABLE
COVPENSATI ON | N CONNECTI ON W TH THE PURCHASE OF THE PRODUCT,

SERVI CE, OR SECURI TY UNDER THI S SUBDI VI SI ON.

(4) As used in subsection (3), "registered i nvestnment conpany"
means an investnent conpany that is registered under the investnent
conpany act of 1940, —titlet}of chapter686,—54-Stat—+89— 15 USC
80A-1 TO 80A-64

(5) For purposes of this section, a bank is considered to —be
holding— HOLD funds or property in a fiduciary capacity if it is
hol ding the assets as trustee, personal representative, custodian,

conservator, guardian, agent, or in any other fiduciary capacity.
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