HOUSE BILL No. 6313

HOUSE BILL No. 6313

August 9, 2006, Introduced by Rep. Hune and referred to the Committee on Insurance.

A Dbill to amend 1956 PA 218, entitled
"The i nsurance code of 1956,"
by amendi ng sections 7702, 7704, 7705, 7706, 7707, 7708, 7709,
7711, 7712, 7714, and 7717 (MCL 500. 7702, 500.7704, 500. 7705,
500. 7706, 500. 7707, 500.7708, 500.7709, 500.7711, 500.7712,
500. 7714, and 500. 7717), sections 7702, 7708, 7709, 7711, 7712,
7714, and 7717 as anmended by 1989 PA 302, sections 7704, 7705, and
7706 as anended by 1996 PA 548, and section 7707 as added by 1982
PA 194.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 7702. (1) The purpose of this chapter is to protect,

subject to certain [imtations, persons specified in section

7704(1) against failure in the performance of contractua

06556' 06 * DKH

€T1€9 'ON 17119 dSNOH



© 00 N o o B~ wWw N P

N N N N N N NN R P P R R R P R Rk
N~ o o0 A WN P O ©O 0N OO0~ WDN O

2

obl i gati ons under insurance policies and annuity contracts
specified in section 7704(2) because of the inpairnment or

i nsol vency of the insurer issuing the policies or contracts. To
provide this protection:

(a) An association of insurers is created to enable the
guaranty of paynent of benefits and continuation of coverages as
[imted in this chapter.

(b) Menmbers of the association are subject to assessnent to
provide funds to carry out the purpose of this chapter.

(c) The association is authorized to assist the conm ssioner
in the prescribed manner, in the detection and prevention of
i nsurer inpairnments or insolvencies.

(2) This chapter shall be —berally— construed to execute the
pur poses provided in subsection (1).

Sec. 7704. (1) This chapter shall provide coverage for the
policies and contracts specified in subsection (2) to the follow ng
persons:

(a) To a person, other than nonresident certificate hol ders
under group policies or contracts, who, regardl ess of where he or
she resides, is the beneficiary, assignee, or payee of a person
covered under subdivision (b).

(b) To a person who is an owner of, or certificate hol der
under, a policy or contract described in subsection (2), —er—n
the—ecase—of— OTHER THAN an unal | ocated annuity contract —te—the
person—who—isthecontract—holder— OR STRUCTURED SETTLEMENT
CONTRACT, and which owner —— OR certificate hol der —er—econtract
holder— is 1 of the follow ng:
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(1) A resident.

(ii) Not a resident, if all of the follow ng conditions are

(A) The insurer that issued the policy or contract is
domiciled in this state.

(B) —Fheinsurer—never—heldaticenseor—certificateof
avthortty—+nthe statesinwhichthe personresides— THE STATE I N
VWH CH THE PERSON RESI DES HAS AN ASSOCI ATION SIM LAR TO THE
ASSOCI ATI ON CREATED BY THI S CHAPTER.

(C) —Sueh—stateshaveassoctations—simtartotheassociation
ereated by this chapter— THE PERSON | S NOT ELI G BLE FOR COVERAGE
BY AN ASSOCI ATION I N ANY OTHER STATE BECAUSE THE | NSURER WAS NOT
LI CENSED | N THAT STATE AT THE TI ME SPECI FI ED I N THE STATE' S
GUARANTY ASSCOCI ATI ON LAW

DT : Liaible f I I

o .

(iii) Not a resident, if both of the following conditions are

(A) The person —was— WOULD HAVE BEEN CONSI DERED a resi dent at
the tine the coverage was obtai ned by the person.

(B) The person is not eligible for coverage by anot her
guaranty associ ation

(C© FOR AN UNALLOCATED ANNUI TY CONTRACT, EXCEPT AS PROVIDED I N
SUBSECTI ON (3), TO EI THER OF THE FOLLOW NG

(1) TO A PERSON WHO I S THE OWNER OF AN UNALLOCATED ANNUI TY
CONTRACT | F THE CONTRACT IS I SSUED TO OR I N CONNECTI ON WTH A
SPECI FI C PLAN WHOSE SPONSCOR HAS | TS PRI NCI PAL PLACE OF BUSI NESS | N
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THI S STATE.

(ii)) TO A PERSON WHO | S THE OANER OF AN UNALLOCATED ANNUI TY
CONTRACT | SSUED TO OR I N CONNECTI ON W TH A GOVERNVENT LOTTERY | F
THE OMNER IS A RESI DENT OF THI S STATE

(D) FOR A STRUCTURED SETTLEMENT ANNUI TY, EXCEPT AS PROVIDED I N
SUBSECTION (3), TO A PERSON WHO | S A PAYEE UNDER A STRUCTURED
SETTLEMENT ANNUI TY, OR A BENEFI Cl ARY OF A PAYEE IF THE PAYEE IS
DECEASED, AND THE PAYEE |S El THER OF THE FOLLOW NG

(1) A RESI DENT, REGARDLESS OF WHERE THE CONTRACT OWNER RESI DES.

(1i)) NOT A RESIDENT, |IF EITHER OF THE FOLLON NG CONDI TIONS | S
MET:

(A) THE CONTRACT OMNER OF THE STRUCTURED SETTLEMENT ANNUI TY IS
A RESI DENT, AND THE PAYEE OR BENEFI CIl ARY IS NOT ELI G BLE FOR
COVERAGE FROM THE ASSCOCI ATI ON WHERE THE PAYEE OR BENEFI Cl ARY
RESI DES.

(B) THE CONTRACT OMNER OF THE STRUCTURED SETTLEMENT ANNUI TY IS
NOT A RESI DENT, AND BOTH OF THE FOLLOW NG CONDI Tl ONS ARE MET:

(I') THE I NSURER THAT | SSUED THE STRUCTURED SETTLEMENT ANNUI TY
IS DOMCILED IN THI'S STATE, AND THE STATE I N WH CH THE CONTRACT
OMER RESI DES HAS AN ASSOCI ATI ON SI M LAR TO THE ASSOCI ATI ON CREATED
BY THI S CHAPTER

(I'l) NEI THER THE PAYEE OR BENEFI Cl ARY NOR THE CONTRACT OANER
I'S ELI G BLE FOR COVERAGE BY THE ASSOCI ATION OF THE STATE IN VWH CH
THE PAYEE OR CONTRACT OMNER RESI DES.

(2) Except as provided in —subseetien— SUBSECTIONS (3), (4),
AND (5), this chapter provides coverage to a person specified in

subsection (1) for direct, nongroup life, health, annuity, and
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suppl enental policies or contracts, for certificates under direct
group life, health, annuity, and suppl enental policies and
contracts, and for unallocated annuity contracts issued by nenber
insurers, except as limted by this chapter

(3) THIS CHAPTER DCES NOT PROVI DE COVERAGE TO A PERSON WHO I S
A PAYEE OR BENEFI Cl ARY OF A CONTRACT OMNER THAT IS A RESI DENT OF
TH S STATE, | F THE PAYEE OR BENEFI Cl ARY | S AFFORDED ANY COVERAGE BY
THE ASSCCI ATI ON OF ANOTHER STATE OR TO A PERSON OTHERW SE COVERED
UNDER SUBSECTI ON (1) (C), |F ANY COVERAGE | S PROVI DED BY THE
ASSOCI ATI ON OF ANOTHER STATE TO THAT PERSON.

(4) THIS CHAPTER IS | NTENDED TO PROVI DE COVERAGE TO A PERSON
VWHO | S A RESI DENT OF THI' S STATE AND, | N SPECI AL Cl RCUMSTANCES, TO A
NONRESI DENT. TO AVA D DUPLI CATE COVERAGE, | F A PERSON WHO WOULD
OTHERW SE RECEI VE COVERAGE UNDER THI S CHAPTER | S PROVI DED COVERAGE
UNDER THE LAWS OF ANY OTHER STATE, THE PERSON SHALL NOT' BE PROVI DED
COVERAGE UNDER THI S CHAPTER. I N DETERM NI NG THE APPLI CATI ON OF THE
PROVI SIONS OF THI S CHAPTER I N SI TUATI ONS WHERE A PERSON COULD BE
COVERED BY THE ASSOCI ATI ON OF MORE THAN 1 STATE, WHETHER AS AN
OMER, PAYEE, BENEFI CI ARY, OR ASSI GNEE, THI S CHAPTER SHALL BE
CONSTRUED | N CONJUNCTI ON W TH OTHER STATE LAWS TO RESULT I N
COVERAGE BY ONLY 1 ASSOCI ATI ON.

(5) —3)— This chapter does not provide coverage for the
fol | ow ng:

(a) A portion of a policy or contract not guaranteed by the
i nsurer or under which the risk is borne by the policy or contract
holder— OMER, | NCLUDING BUT NOT LIMTED TO, THE NONGUARANTEED
PORTI ON OF A VARI ABLE OR SEPARATE ACCOUNT PRODUCT.
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(b) A policy or contract of reinsurance, unless assunption
certificates have been issued PURSUANT TO THE RElI NSURANCE PCLI CY OR
CONTRACT.

(c) A portion of a policy or contract to the extent that the
rate of interest on which it is based OR THE | NTEREST RATE
CREDI TI NG RATE, OR SI M LAR FACTOR DETERM NED BY USE OF AN | NDEX OR
OTHER EXTERNAL REFERENCE STATED IN THE POLI CY OR CONTRACT EMPLOYED
I N CALCULATI NG RETURNS OR CHANGES I N VALUE exceeds the foll ow ng:

(1) Averaged over the period of 4 years prior to the date on
whi ch t he —asseeciation—becornes—obligatedwth respect—tothe poliey
er—eontraet—a— MEMBER | NSURER BECOVES AN | MPAI RED | NSURER OR AN
I NSOLVENT | NSURER, WHI CHEVER OCCURS FI RST, THE rate of interest
determ ned by subtracting 2 percentage points from Mody's
corporate bond yield average averaged for that same 4-year period
or for a lesser period if the policy or contract was issued | ess
than 4 years before the —asseoectationbecare—obligated— MEMBER
I NSURER BECOMES AN | MPAI RED | NSURER OR AN | NSOLVENT | NSURER,

VWH CHEVER OCCURS FI RST.

(ii)) On and after the date on which the —asseciationbecones
oblgated—with+respect—tothe poliey—or—contract— MEMBER | NSURER
BECOVES AN | MPAI RED | NSURER OR AN | NSOLVENT | NSURER, WHI CHEVER
OCCURS FIRST, the rate of interest determ ned by subtracting 3
percentage points from Mbody's corporate bond yield average as nost
recently avail abl e.

(d) A PORTION OF A PLAN OR CONTRACT | SSUED TO A pl an or

program of an enpl oyer, association, or —simtar—entity— OTHER
PERSON to provide life, health, or annuity benefits to its

06556' 06 * DKH



© 00 N oo o0 B~ W N P

N N N N N N NMN N R P P P R R P R R
N~ o o0 A WN P O ©O 0N O O~ WDN B O

7

enpl oyees, —er— nenbers, OR OTHERS to the extent that the plan or
programis sel f-funded or uninsured, including, but not limted to,
benefits payabl e by an enpl oyer, association, or —simtar—entity
OTHER PERSON under any of the foll ow ng:

(1) Anmultiple enployer welfare arrangenent as defined in
section 7001.

(1)) A m ni mum prem um group insurance pl an.

(iii) A stop-loss OR EXCESS-LOSS group insurance plan. TH'S
SUBPARAGRAPH DCES NOT APPLY TO THE | NSURED PORTI ON OF A STOP- LOSS
OR EXCESS- LOSS GROUP | NSURANCE PLAN VI TTEN PURSUANT TO SECTI ON
407A OR 5208 OR WRI TTEN BY A MEMBER PRCPERTY CASUALTY | NSURER | F
THE PREM UMS WERE | DENTI FI ED AS DI SABI LI TY | NSURANCE PREM UMS | N
I TS ANNUAL STATEMENT.

(iv) An adm nistrative services only contract.

(e) A portion of a policy or contract to the extent that it
provi des dividends or experience rating credits, —er—providesthat
VOTI NG RI GHTS, OR PAYMENT OF any fees or allowances be paid to a
person, including the policy or contract —helder— OMER, in
connection with the service to or adm nistration of the policy or
contract.

(f) Apolicy or contract issued in this state by an insurer at
atime when it did not have a certificate of authority to issue the
policy or contract in this state.

(g) An unallocated annuity contract issued to —an—enployee— OR
I N CONNECTION WTH A benefit plan protected under the federa
pensi on benefit guaranty corporati on REGARDLESS OF WHETHER THE
FEDERAL PENSI ON BENEFI T GUARANTY CORPORATI ON HAS BECOMVE LI ABLE TO
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MAKE ANY PAYMENTS W TH RESPECT TO THE BENEFI T PLAN.

(h) A portion of an unallocated annuity contract that is not
issued to or in connection with a specific enployee, union, or
associ ation of natural persons benefit plan or a governnent

|ottery.
() I . | obl] . ncluding,

statutory—interest— AN OBLI GATI ON THAT DOES NOT ARI SE UNDER THE
EXPRESS WRI TTEN TERMS OF THE PCLI CY OR CONTRACT | SSUED BY THE
I NSURER TO THE CONTRACT OMNER OR POLI CY OANER, | NCLUDI NG BUT NOT
LIMTED TO, ANY OF THE FOLLOW NG

(i) A CLAIM BASED ON MARKETI NG MATERI ALS

(i) A CLAI M BASED ON SI DE LETTERS, RIDERS, OR OTHER DOCUMENTS
THAT WERE | SSUED BY THE | NSURER W THOUT MEETI NG APPLI CABLE POLI CY
FORM FI LI NG OR APPROVAL REQUI REMENTS

(i) A CLAI M BASED ON M SREPRESENTATI ONS OF OR REGARDI NG POLI CY
BENEFI TS.

(iv) AN AWARD OF EXEMPLARY OR PUN Tl VE DAMAGES OR STATUTORY
I NTEREST AND CLAI MS RELATED TO BAD FAI TH I N THE PAYMENT OF CLAI M5
AND ATTORNEY FEES AND COSTS.

(v) A CLAIM FOR PENALTI ES OR CONSEQUENTI AL OR | NCI DENTAL
DANVACES.

(J) A CONTRACTUAL AGREEMENT THAT ESTABLI SHES THE MEMBER
I NSURER S OBLI GATI ONS TO PROVI DE A BOOK VALUE ACCOUNTI NG GUARANTY
FOR DEFI NED CONTRI BUTI ON BENEFI T PLAN PARTI Cl PANTS BY REFERENCE TO
A PORTFCLI O OF ASSETS THAT IS OANED BY THE BENEFI T PLAN OR I TS
TRUSTEE, WHI CH I N EACH CASE | S NOT' AN AFFI LI ATE CF THE MEMBER
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I NSURER.

(K) A PORTION OF A PCLICY OR CONTRACT TO THE EXTENT I T
PROVI DES FOR | NTEREST OR OTHER CHANGES | N VALUE TO BE DETERM NED BY
THE USE OF AN | NDEX OR OTHER EXTERNAL REFERENCE STATED IN THE
POLI CY OR CONTRACT, BUT WH CH HAVE NOT BEEN CREDI TED TO THE PQLI CY
OR CONTRACT, OR AS TO WHI CH THE PCLI CY OR CONTRACT OMNER S RI GHTS
ARE SUBJECT TO FORFEI TURE, AS OF THE DATE THE MEMBER | NSURER
BECOVES AN | MPAI RED | NSURER OR AN | NSOLVENT | NSURER, WHI CHEVER
OCCURS FIRST. IF A POLICY'S OR CONTRACT' S | NTEREST OR CHANCES I N
VALUE ARE CREDI TED LESS FREQUENTLY THAN ANNUALLY, THEN FOR PURPOSES
OF DETERM NI NG THE VALUES THAT HAVE BEEN CREDI TED AND ARE NOT
SUBJECT TO FORFEI TURE UNDER THI' S SUBDI VI SI ON, THE | NTEREST OR
CHANGE | N VALUE DETERM NED BY USI NG THE PROCEDURES DEFI NED I N THE
POLI CY OR CONTRACT SHALL BE CREDI TED AS | F THE CONTRACTUAL DATE OF
CREDI TI NG | NTEREST OR CHANG NG VALUES WAS THE DATE OF | MPAI RVENT OR
I NSOLVENCY, WHI CHEVER IS EARLI ER, AND IS NOT SUBJECT TO FORFEI TURE

(6) 4)— The benefits —foer—whiech— THAT the associ ati on nay
becone H-able— OBLI GATED TO COVER shal |l not exceed the | esser of
the foll ow ng:

(a) The contractual obligations for which the insurer is
liable or woul d have been liable if it were not an inpaired | NSURER
or AN insolvent insurer.

(b) Wth respect to —any— 1 life, regardl ess of the nunber of
policies or contracts:

(i) $300,000.00 in life insurance death benefits, but not nore
t han $100, 000. 00 in net cash surrender and net cash w thdrawal

values for life insurance.
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(ii) EXCEPT AS OTHERW SE PROVI DED | N SUBPARAGRAPHS (iv) AND (V),
$100, 000.00 in health insurance benefits, including any net cash
surrender and net cash w thdrawal val ues.

(iii) $100, 000.00 in the present value of annuity benefits,

i ncludi ng net cash surrender and net cash w thdrawal val ues;
HONEVER, FOR AN | NDI VI DUAL QUALI FI ED RETI REMENT ANNUI TY,

$250, 000. 00 I N THE PRESENT VALUE OF ANNUI TY BENEFI TS, | NCLUDI NG NET
CASH SURRENDER AND NET CASH W THDRAWAL VALUES. AS USED IN THI S
SUBPARAGRAPH, "I NDI VI DUAL QUALI FI ED RETI REMENT ANNUI TY" MEANS AN
ANNUI TY | SSUED TO AN | NDI VI DUAL OR A CUSTODI AN ON BEHALF OF THE

I NDI VI DUAL PURSUANT TO SECTI ON 408 OR 408A OF THE | NTERNAL REVENUE
CODE OF 1986, 26 USC 408 AND 408A, OR AN ANNUI TY CERTI FI CATE | SSUED
TO AN | NDI VI DUAL PURSUANT TO SECTI ON 403(B) OF THE | NTERNAL REVENUE
CODE OF 1986, 26 USC 403(B)

(iv) $300, 000.00 I N DI SABI LI TY | NCOVE | NSURANCE BENEFI TS OR
LONG TERM CARE BENEFI TS.

(v) $500, 000.00 I N BASI C HOsSPI TAL, MeDI CAL, AND SURG CAL
| NSURANCE BENEFI TS.

(c) Wth respect to each individual participating in a
governnmental retirenent BENEFI T pl an established under section
401(k), 403(b), or 457 of the internal revenue code of 1986, 26
U-S-G— USC 401, 403, and 457, covered by an unall ocated annuity
contract or the beneficiaries of each such individual, if deceased,
in the aggregate, $100,000.00 in present value annuity benefits,

i ncl udi ng net cash surrender and net cash w thdrawal val ues.
—— () Wth respeet—to—any—1contract—holder—coveredbyan
vhal-ecated—annduity—econtract—not—ineludedin—subdi-vision{ec)—
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(D) WTH RESPECT TO EACH PAYEE OF A STRUCTURED SETTLEMENT
ANNUI TY, OR THE BENEFI Cl ARY OR BENEFI Cl ARI ES OF A DECEASED PAYEE,
$100, 000. 00 I N PRESENT VALUE ANNUI TY BENEFI TS, | N THE AGGREGATE,
I NCLUDI NG NET CASH SURRENDER AND NET CASH W THDRAWAL VALUES, |F
ANY.

(E) FOR EI THER 1 CONTRACT OWNER PROVI DED COVERAGE UNDER
SUBSECTI ON (1) (C) (ii) OR 1 PLAN SPONSOR WHOSE PLANS OWN DI RECTLY OR
IN TRUST 1 OR MORE UNALLOCATED ANNUI TY CONTRACTS NOT | NCLUDED I N
SUBDI VI SION (C), $5, 000, 000. 00 | N BENEFI TS, | RRESPECTI VE OF THE
NUMBER OF CONTRACTS W TH RESPECT TO THE CONTRACT OWNER OR PLAN
SPONSOR HOWEVER, |F 1 OR MORE UNALLOCATED ANNUI TY CONTRACTS ARE
COVERED CONTRACTS UNDER THI S CHAPTER AND ARE OANED BY A TRUST OR
OTHER ENTI TY FOR THE BENEFI T OF 2 OR MORE PLAN SPONSORS, COVERAGE
SHALL BE AFFORDED BY THE ASSOCI ATION | F THE LARGEST | NTEREST | N THE
TRUST OR ENTI TY OANI NG THE CONTRACT OR CONTRACTS |'S HELD BY A PLAN
SPONSOR WHOSE PRI NCI PAL PLACE OF BUSINESS IS IN THI S STATE, BUT IN
NO EVENT |'S THE ASSOCI ATI ON OBLI GATED TO COVER MORE THAN
$5, 000, 000. 00 | N BENEFI TS FOR ALL THOSE UNALLOCATED CONTRACTS.

(7) IN NO EVENT |'S THE ASSOCI ATI ON OBLI GATED TO COVER MORE
THAN THE FOLLOW NG

(A) AN AGGREGATE OF $300, 000. 00 | N BENEFI TS FOR ANY 1 LIFE
UNDER SUBSECTI ON (6) (B) (i), (ii), (iii), AND (iv), (C), AND (D).
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(B) AN AGGREGATE OF $500, 000.00 IN BENEFI TS FOR ANY 1 LIFE
UNDER SUBSECTI ON (6) (B) (V).

(C©O FOR 1 OANER OF MULTI PLE NONGROUP POLICIES OF LI FE
I NSURANCE, WHETHER THE PCLI CY OWNER IS AN | NDI VI DUAL, FIRM
CORPORATI ON, OR OTHER PERSON, AND WHETHER THE PERSONS | NSURED ARE
OFFI CERS, MANAGERS, EMPLOYEES, OR OTHER PERSONS, $5, 000, 000.00 IN
BENEFI TS, REGARDLESS OF THE NUMBER OF POLI Cl ES AND CONTRACTS HELD
BY THE OANER

(8) THE LI M TATI ONS UNDER SUBSECTI ONS (6) AND (7) ARE
LI M TATI ONS ON THE BENEFI TS FOR WHI CH THE ASSOCI ATI ON | S OBLI GATED
BEFORE TAKI NG | NTO ACCOUNT ElI THER I TS SUBROGATI ON AND ASSI GNMENT
RI GHTS OR THE EXTENT TO WH CH THOSE BENEFI TS COULD BE PROVI DED OUT
OF THE ASSETS OF THE | MPAI RED | NSURER OR | NSOLVENT | NSURER
ATTRI BUTABLE TO COVERED PCLI CI ES. THE COSTS OF THE ASSOCI ATION S
OBLI GATI ONS UNDER THI S ACT MAY BE SATI SFI ED BY THE USE OF ASSETS
ATTRI BUTABLE TO COVERED POLI Cl ES OR REI MBURSED TO THE ASSCCI ATl ON
PURSUANT TO I TS SUBROGATI ON AND ASSI GNMENT RI GHTS.

(9) I'N PERFORM NG | TS OBLI GATI ONS TO PROVI DE COVERAGE UNDER
SECTI ON 7708, THE ASSOCI ATI ON | S NOT' REQUI RED TO GUARANTEE, ASSUME,
REI NSURE, OR PERFORM OR CAUSE TO BE GUARANTEED, ASSUVMED,
REI NSURED, OR PERFORVED, CONTRACTUAL OBLI GATI ONS OF THE | NSOLVENT
I NSURER OR | MPAI RED | NSURER UNDER A COVERED POLI CY OR CONTRACT THAT
DO NOT MATERI ALLY AFFECT THE ECONOM C BENEFI TS COF THE COVERED
POLI CY OR CONTRACT.

Sec. 7705. As used in this chapter:

(a) "Account" means either of the 2 accounts created under

section 7706.
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(b) "Association” means the Mchigan |ife and health insurance
guaranty associ ati on created under section 7706.

(C "AUTHORI ZED ASSESSMENT" OR "AUTHORI ZED' WHEN USED I N THE
CONTEXT OF ASSESSMENTS MEANS A RESOLUTI ON OR MOTI ON PASSED BY THE
ASSOCI ATI ON'S BOARD OF DI RECTORS THAT DI RECTS THAT AN ASSESSMENT BE
CALLED | MVEDI ATELY OR I N THE FUTURE FROM MEMBER | NSURERS FOR A
SPECI FI C AMOUNT. AN ASSESSMENT |'S AUTHORI ZED WHEN THE RESOLUTI ON OR
MOTI ON | S PASSED.

(D) "BENEFI T PLAN' MEANS A SPECI FI C EMPLOYEE, UNI ON, OR
ASSOCI ATI ON OF NATURAL PERSONS BENEFI T PLAN.

(E) "CALLED ASSESSMENT" OR "CALLED' WHEN USED I N THE CONTEXT
OF ASSESSMENTS MEANS THAT A NOTI CE HAS BEEN | SSUED BY THE
ASSOCI ATI ON TO MEMBER | NSURERS REQUI RI NG THAT AN AUTHORI ZED
ASSESSVENT BE PAID WTHIN THE TI ME FRAME SET FORTH W THI N THE
NOTI CE. AN AUTHORI ZED ASSESSMENT BECOVES A CALLED ASSESSMVENT WHEN
NOTI CE | S MAI LED BY THE ASSOCI ATI ON TO MEMBER | NSURERS

(F) e)— "Contractual obligation" neans an obligati on under
covered policies.

(G —&)— "Covered policy" neans a policy or contract or
certificate under a group policy or contract, or portion thereof,
for which coverage is provided under section 7704.

(H —e)— "Health insurance" neans disability insurance as
defined in section 606.

(') 49— "Inpaired insurer" nmeans a menber insurer considered
by the conm ssioner after May 1, 1982, to be potentially unable to
fulfill the insurer's contractual obligations or THAT is pl aced

under an order of rehabilitation or conservation by a court of
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conpetent jurisdiction. Inpaired insurer does not nean an insol vent
i nsurer.

(J) e— "Insolvent insurer"” nmeans a nenber insurer —which
THAT after May 1, 1982, becones insolvent and is placed under an
order of liquidation, by a court of conpetent jurisdiction with a
finding of insolvency.

(K) —h)— "Menber insurer” neans a person authorized to
transact a kind of insurance or annuity business in this state for
whi ch coverage is provided under section 7704 and includes an
i nsurer whose certificate of authority in this state may have been
suspended, revoked, not renewed, or voluntarily w thdrawn. Menber
i nsurer does not include the foll ow ng:

(1) Afraternal benefit society.

(i) A cooperative plan insurer authorized under chapter 64.

(1it) A heal th nai ntenance organi zati on authorized or |icensed
under —part—210of the publiehealthcode,—~Act—No—368o6fthe
Publie—Acts—of 1978, beingseections—333-21001t6-333- 21098 of the
M-chi-gan—Conpited—taws— CHAPTER 35.

(iv) A mandatory state pooling plan.

(v) A mutual assessnment or any entity that operates on an
assessnent basi s.

(vi) A nonprofit dental care corporation operating under —Aet
No—125—of the Public—Acts—of 1963, beingsections550-351+te
550373 of the M-echiganConpitedtaws— 1963 PA 125, MCL 550. 351 TO
550. 373.

(vii) A nonprofit health care corporation operating under the

nonprofit health care corporation reformact, —-Act—No—350o6fthe
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M-ehi-gan—Conpited—taws— 1980 PA 350, MCL 550.1101 TO 550. 1704.

(wviii) An insurance exchange.

(ixX) AN ORGANI ZATI ON THAT HAS A CERTI FI CATE OR LI CENSE LI M TED
TO THE | SSUANCE OF CHARI TABLE G FT ANNUI TI ES.

(X) —9)— Any entity simlar to the entities described in this
subdi vi si on.

() 49— "Mody's corporate bond yield average" neans the
nmont hl y average corporates as published by Mody's investors
service, inc., or a successor to that service.

(M "OMER' OF A CONTRACT OR PCLI CY AND " CONTRACT OANER' AND
"POLI CY OANER' MEAN THE PERSON WHO |'S | DENTI FI ED AS THE LEGAL OWNER
UNDER THE TERMS OF THE CONTRACT OR POLICY OR WHO | S OTHERW SE
VESTED WTH THE LEGAL TI TLE TO THE CONTRACT OR PQOLI CY THROUGH A
VALI D ASSI GNMENT COVPLETED I N ACCORDANCE W TH THE TERMS OF THE
CONTRACT OR POLI CY AND PROPERLY RECORDED AS THE OAMNER ON THE BOOKS
OF THE I NSURER. THE TERMS OMNER, CONTRACT OANER, AND POLI CY OANER
DO NOT | NCLUDE PERSONS W TH A MERE BENEFI CI AL | NTEREST IN A
CONTRACT OR POQLI CY.

(N —— "Person” neans an individual, corporation,
partnershi p, association, or voluntary organi zati on.

(O "PLAN SPONSOR' MEANS THE FOLLOW NG

(1) FOR A BENEFI T PLAN ESTABLI SHED OR MAI NTAI NED BY A SI NGLE
EMPLOYER, THE SI NGLE EMPLOYER

(1i)) FOR A BENEFI T PLAN ESTABLI SHED OR MAI NTAI NED BY AN
EMPLOYEE ORGANI ZATI ON, THE EMPLOYEE OR ORGANI ZATI ON.

(1i) FOR A BENEFI T PLAN ESTABLI SHED OR MAI NTAI NED BY 2 OR MORE

06556' 06 * DKH



© 00 N oo o b~ wWw N P

N N N N N N NN R P P P R R R R R
N~ o o0 A WN P O ©O 0N OO0~ WDN O

16

EMPLOYERS OR JO NTLY BY 1 OR MORE EMPLOYERS AND 1 OR MORE EMPLOYEE
ORGANI ZATI ONS, THE ASSOCI ATI ON, COW TTEE, JO NT BOARD OF TRUSTEES,
OR OTHER SI'M LAR GROUP OF REPRESENTATI VES OF THE PARTI ES WHO
ESTABLI SH OR MAI NTAIN THE BENEFI T PLAN.

(P) (k— "Prem uns" neans anounts —+eceivedin—-acalendar
year— OR CONSI DERATI ONS, BY WHATEVER NAME CALLED, RECEI VED on
covered policies or contracts | ess RETURNED prem uns,
consi derations, and deposits —+eturned— and | ess divi dends and
experience credits. The term "prem uns” does not include an anount
OR CONSI DERATI ON received for a policy or contract, or a portion of
a policy or contract for which coverage is not provided under
section 7704. However, accessible prem uns shall not be reduced on
account of sections 043} {e)— 7704(5)(C) relating to interest
limtations and 044 {(b)y——{(e)—and{d)— 7704(6)(B), (C, AND (E)
relating to limtations with respect to any 1 individual, any 1

participant, and any 1 contract holder. Prem uns shall not include

revende—code—of 198626 U-S-C—401—403—and454— PREM UVS I N
EXCESS OF THE FOLLOW NG

(i) $5, 000, 000. 00 ON AN UNALLOCATED ANNUI TY CONTRACT NOT | SSUED
UNDER A GOVERNVENTAL RETI REMENT PLAN ESTABLI SHED UNDER SECTI ON
401(K), 403(B), OR 457 OF THE | NTERNAL REVENUE CODE OF 1986, 26 USC
401, 403, AND 457.

(1)) FOR MULTI PLE NONGROUP PCLI CI ES OF LI FE | NSURANCE OMNNED BY
1 OMNER, WHETHER THE POLI CYOANER |I'S AN | NDI VI DUAL, FIRM
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CORPORATI ON, OR OTHER PERSCON, AND WHETHER THE PERSONS | NSURED ARE
OFFI CERS, MANAGERS, EMPLOYEES, OR OTHER PERSONS, $5, 000, 000.00 W TH
RESPECT TO THESE POLI CES OR CONTRACTS, REGARDLESS OF THE NUMBER OF
POLI CI ES OR CONTRACTS HELD BY THE OWNER

(Q "PRINCI PAL PLACE OF BUSI NESS' OF A PLAN SPONSCR OR A
PERSON OTHER THAN A NATURAL PERSON MEANS THE STATE I N WHI CH THE
NATURAL PERSONS WHO ESTABLI SH POLI CY FOR THE DI RECTI ON, CONTRCL,
AND COORDI NATI ON OF THE ENTITY AS A VHOLE PRI MARI LY EXERCI SE THAT
FUNCTI ON. IN MAKI NG THI S DETERM NATI ON, THE ASSOCI ATION, IN I TS
REASONABLE JUDGVENT, SHALL CONSI DER ALL OF THE FOLLOW NG FACTORS:

(i) THE STATE IN WH CH THE PRI MARY EXECUTI VE AND ADM NI STRATI VE
HEADQUARTERS OF THE ENTITY | S LOCATED.

(i) THE STATE I N WHI CH THE PRI NCl PAL OFFI CE OF THE CHI EF
EXECUTI VE OFFI CER OF THE ENTITY | S LOCATED.

(iii) THE STATE I N WHI CH THE BOARD OF DI RECTORS, OR THE ENTITY' S
SI M LAR GOVERNI NG PERSON OR PERSONS, CONDUCTS THE MAJORITY COF I TS
VEETI NGS.

(iv) THE STATE I N WHI CH THE EXECUTI VE OR MANAGEMENT COWM TTEE
OF THE BOARD OF DI RECTORS, OR THE ENTITY'S SI M LAR GOVERNI NG PERSON
OR PERSONS, CONDUCTS THE MAJORITY OF | TS MEETI NGS.

(v) THE STATE FROM VWH CH THE MANAGEMENT OF THE OVERALL
OPERATI ONS OF THE ENTITY IS DI RECTED.

(vi) FOR A BENEFI T PLAN SPONSORED BY AFFI LI ATED COVPANI ES
COVPRI SI NG A CONSOLI DATED CORPORATI ON, THE STATE IN WH CH THE
HOLDI NG COVPANY OR CONTROLLI NG AFFI LI ATE HAS | TS PRI NCI PAL PLACE CF
BUSI NESS AS DETERM NED USI NG SUBPARAGRAPHS (i) TO (v). HOWNEVER, FOR
A PLAN SPONSCR, |F MORE THAN 50% OF THE PARTI Cl PANTS | N THE BENEFI T
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PLAN ARE EMPLOYED I N A SI NGLE STATE, THAT STATE | S THE PRI NCl PAL
PLACE OF BUSI NESS OF THE PLAN SPONSOR

(vii) FOR A PLAN SPONSOR OF A BENEFI T PLAN, THE PRI NCl PAL PLACE
OF BUSI NESS OF THE ASSCOCI ATI ON, COW TTEE, JO NT BOARD OF TRUSTEES,
OR OTHER SI M LAR GROUP OF REPRESENTATI VES OF THE PARTI ES WHO
ESTABLI SH OR MAI NTAIN THE BENEFI T PLAN SHALL BE BASED UPON THE
LOCATI ON OF THE PRI NCl PAL PLACE OF BUSI NESS OF THE EMPLOYER OR
EMPLOYEE ORGANI ZATI ON THAT HAS THE LARGEST | NVESTMENT | N THE
BENEFI T PLAN I N LI EU OF A SPECI FI C OR CLEAR DESI GNATI ON OF A
PRI NCl PAL PLACE OF BUSI NESS.

(R) "RECElI VERSH P COURT" MEANS THE COURT I N THE | NSOLVENT
I NSURER S OR | MPAI RED | NSURER S STATE HAVI NG JURI SDI CTI ON OVER THE
CONSERVATI ON, REHABI LI TATI ON, OR LI QUI DATI ON OF THE | NSURER.

(S) H— "Resident" means a person who resides in this state
at the tinme a nmenber insurer is determned to be an inpaired
I NSURER or insolvent insurer and to whom contractual obligations
are owed. A person -shal— MAY be considered a resident of only 1
state, which in the case of a person other than a natural person,
shalH—be— IS its principal place of business. CTIZENS OF THE
UNI TED STATES WHO ARE ElI THER RESI DENTS OF FOREI GN COUNTRI ES OR
RESI DENTS OF THE UNI TED STATES POSSESSI ONS, TERRI TORI ES, OR
PROTECTORATES THAT DO NOT HAVE AN ASSOCI ATION SIM LAR TO THE
ASSCOCI ATI ON CREATED BY THI S CHAPTER SHALL BE CONSI DERED RESI DENTS
OF TH' S STATE | F THE I NSURER THAT | SSUED THE POLI Cl ES OR CONTRACTS
IS DOMCILED IN THI S STATE.

(T) "STATE" MEANS A STATE, THE DI STRICT OF COLUMBI A, PUERTO
RICO OR A UNI TED STATES POSSESSI ON, TERRI TORY, OR PROTECTORATE.
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(U) "STRUCTURED SETTLEMENT ANNUI TY" MEANS AN ANNUI TY PURCHASED
I N ORDER TO FUND PERI CDI C PAYMENTS FOR A PLAI NTI FF OR OTHER
CLAI MANT I N PAYMENT FOR OR W TH RESPECT TO PERSONAL | NJURY SUFFERED
BY THE PLAI NTI FF OR OTHER CLAI MANT.

(V) —mM— "Suppl enental contract" means —an— A WRI TTEN
agreenent entered into for the distribution of PROCEEDS UNDER A
LI FE, HEALTH, OR ANNUI TY policy or contract. —proeceeds—

(W —m)— "Unallocated annuity contract" nmeans an annuity
contract or group annuity certificate that is not issued to and
owned by an individual, except to the extent of an annuity benefit
guaranteed to an individual by an insurer under the contract or
certificate. The termshall also include, but 1S not -be— |limted
to, guaranteed investnent contracts —— AND deposit adm nistration
contracts. , and contracts qualified under section 403(b) of the
tnternal revenue code of 1986, 26 U 5. C 403

Sec. 7706. (1) There is created a nonprofit legal entity to be
known as the Mchigan life and health insurance guaranty
associ ation. A nmenber insurer shall be and remain a nenber of the
association as a condition of authority to transact insurance in
this state. The association shall performits functions under the
pl an of operation established and approved under section 7710 and
shal | exercise its powers through a board of directors established
under section 7707. For purposes of adm nistration and assessnent
t he association shall maintain the followng 2 accounts:

(a) The health insurance account.

(b) The life insurance and annuity account which includes the

fol |l owi ng subaccounts:
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(1) Alife insurance subaccount.

(i) An annuity subaccount, WH CH SHALL | NCLUDE UNALLOCATED
ANNUI TY CONTRACTS OMNED BY A GOVERNMENTAL RETI REMENT PLAN, OR I TS
TRUSTEE, ESTABLI SHED UNDER SECTI ON 401, 403(B), OR 457 OF THE
| NTERNAL REVENUE CODE OF 1986, 26 USC 401, 403, AND 457, BUT SHALL
NOT | NCLUDE OTHER UNALLOCATED ANNUI TI ES.

(iit) An unal | ocated annuity subaccount, WH CH SHALL NOT | NCLUDE
UNALLOCATED ANNUI TY CONTRACTS OMNED BY A GOVERNMENTAL RETI REMENT
BENEFI T PLAN, OR I TS TRUSTEE, ESTABLI SHED UNDER SECTI ON 401,
403(B), OR 457 OF THE | NTERNAL REVENUE CODE OF 1986, 26 USC 401,
403, AND 457.

(2) The association is under the imredi ate supervision of the
conmi ssioner and is subject to the applicable provisions of the
insurance |laws of this state. Meetings or records of the
associ ation may be open to the public upon majority vote of the
board of directors of the association.

Sec. 7707. (1) The board of directors of the association shall
consi st of not less than 5 nor nore than 9 menber insurers and 2
persons representing the general public serving terns as
established in the plan of operation. The 2 nenbers of the board
representing the general public shall be appointed by the
conmmi ssi oner, SHALL NOT BE ENGAGED | N THE BUSI NESS OF | NSURANCE,
AND SHALL NOT BE OFFI CERS, DI RECTORS, OR EMPLOYEES OF AN | NSURANCE
COWPANY. The remai ning nmenbers of the board shall be el ected by
menber insurers subject to the approval of the comm ssioner. A
vacancy on the board for a menber representing the general public

shall be filled for the remaining period of the term by appoi nt nent
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by the conm ssioner. A vacancy on the board for a nenber
representing nenber insurers shall be filled for the remaining
period of the termby a majority vote of the remaining board
menbers, subject to the approval of the conm ssioner. To elect the
initial board of directors, and initially organi ze the associ ation,
t he comm ssioner shall give notice to all nenber insurers of the
time and place of the organizational neeting. In determning voting
rights at the organizational neeting each nmenber insurer shall be
entitled to 1 vote in person or by proxy.

(2) I'n approving an election or in appointing a nenber to the
board, the conmm ssioner shall consider, anong other things, whether
all menber insurers are fairly represented.

(3) A nmenber of the board may be reinbursed fromthe assets of
t he association for expenses incurred by the nenber as a nenber of
the board of directors but a nenber of the board shall not
ot herwi se be conpensated by the association for his or her
servi ces.

Sec. 7708. (1) In addition to the powers and duties enunerated
in other sections of this chapter, the association has the powers
and duties provided in this section.

(2) If a nenber insurer is an inpaired —demestie— insurer, the
associ ation, subject to conditions inposed by the association that

do not inpair the contractual obligations of the inpaired insurer,

and THAT ARE approved by the conm ssioner, —ahd—execept—for——cases

theinpatred—insurer— may do ANY OF the foll ow ng:

(a) Quarantee, assune, or reinsure, or cause to be guaranteed,
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assunmed, or reinsured, any or all of the covered policies of the
i mpai red insurer.

(b) Provide noney, pledges, notes, guarantees, or other neans
as are proper to effectuate subdivision (a), and to assure paynent
of the contractual obligations of the inpaired insurer pending
action under subdivision (a).

(c) Loan noney to the inpaired insurer

(3) Subject to the conditions specified in subsection (4), if
a nmenber insurer is an inpaired insurer, whether donestic, foreign,
or alien, and the insurer is not paying clains tinely, the
associ ation shall do either of the follow ng:

(a) Take any of the actions specified in subsection (2).

(b) Provide substitute benefits in Iieu of the contractual
obligations of the inpaired insurer solely for health clains,
periodic annuity benefit paynents, death benefits, supplenental
benefits, and cash wi thdrawals for policy or contract owners who
petition —therefer— FOR THEM under cl ains of emergency or hardship
in accordance with standards proposed by the association and
approved by the comm ssi oner.

(4) The associ ati on —shal—be— IS subject to —therequirenents
of— subsection (3) only if the follow ng are net:

(a) The laws of the inpaired insurer's state of domcile
provide that until all payments of or on account of the inpaired
insurer's contractual obligations by all guaranty associ ati ons,
along wth all expenses thereof and interest on all such paynents
and expenses, have been repaid to the guaranty associ ations or a

pl an of repaynent by the inpaired insurer shall have been approved
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by the guaranty associ ati ons:

(i) The delinquency proceeding shall not be dism ssed.

(ii)) Neither the inpaired insurer nor its assets shall be
returned to the control of its shareholders or private managenent.
(iii) It shall not be permitted to solicit or accept new

busi ness or have any suspended or revoked |icense restored.

(b) If the inpaired insurer is a donmestic insurer, it has been
pl aced under an order of rehabilitation by a court of conpetent
jurisdiction in this state.

(c) If the inpaired insurer is a foreign or alien insurer, any
of the follow ng has occurred:

(1) I't has been prohibited fromsoliciting or accepting new
business in this state.

(i) Its certificate of authority has been suspended or
revoked in this state.

(1i) A petition for rehabilitation or |iquidation has been
filed in a court of conpetent jurisdiction in its state of domcile
by the conm ssioner of that state.

(5) If a nenber insurer is an insolvent insurer, the
associ ation shall do either of the follow ng:

(a) Quarantee, assune, or reinsure, or cause to be guaranteed,
assunmed, or reinsured, the covered policies of the insolvent
i nsurer or assure paynent of the contractual obligations of the
i nsol vent insurer; and provide noney, pledges, notes, guarantees,
or other neans as are reasonably necessary to effectuate this

subdi vi si on.

(b) Wth-respeet—totHfteandhealthinsurancepolietes
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provide— PROVI DE benefits and coverage pursuant to subsection (6).

(6) If proceedi ng under subsection (3)(b) or (5)(b), —wth
respeet—to—onlytHteandhealthinsurancepolieies— all of the
foll ow ng apply:

(a) The associ ation shall assure paynent of benefits for
prem uns identical to the prem uns and benefits, except for terns
of conversion and renewability, that woul d have been payabl e under
t he policies OR CONTRACTS of the insolvent insurer, for clains
incurred as foll ows:

(1) W-th+respeet—to—-a— FOR group —peHiey— POLICIES OR
CONTRACTS, not later than the earlier of the next renewal date
under the policy or contract or 45 days, but not |ess than 30 days,
after the date on which the association becones obligated with
respect to the —peliey— POLI CI ES AND CONTRACTS.

(ii)) Wth respect to —anindividual—poeliey— NONGROUP PQLI Cl ES,
CONTRACTS, AND ANNUI TIES, not |ater than the earlier of the next
renewal date, if any, under the —pel-ey— POLICIES OR CONTRACTS or 1
year, but not |ess than 30 days, fromthe date on which the
associ ation becones obligated with respect to the —peHey— POLI Cl ES
OR CONTRACTS.

(b) The associ ation shall nmake diligent efforts to provide al
known i nsureds OR ANNU TANTS OF NONGROUP CONTRACTS, or group
pol i cyhol ders —w-th—+respeet—to— OF group policies AND CONTRACTS, 30
days' notice of the termnation of the benefits provi ded PURSUANT
TO SUBDI VI SI ON (A).

(c) The association shall make avail abl e substitute coverage

on an individual basis in accordance with the provisions of
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subdi vision (d), to each known insured —uhder—an—individual—poliey
OR AN ANNUI TANT UNDER NONGROUP LI FE AND HEALTH | NSURANCE PQOLI CI ES

AND ANNUI TI ES COVERED BY THE ASSOCI ATI ON, or owner if other than
the insured OR ANNUI TANT, and to each individual formerly insured
OR FORMERLY AN ANNUI TANT under a group policy who is not eligible
for replacenment group coverage, if the insured OR ANNU TANT had a
right under law or the termnated policy OR ANNU TY to convert
coverage to individual coverage or to continue an individual policy
OR ANNUITY in force until a specified age or for a specified tine,
during which the insurer had no right unilaterally to nake changes
in any provision of the policy OR ANNUITY or had a right only to
make changes in prem um by cl ass.

(d) I'n providing the substitute coverage required under
subdivision (c), all of the follow ng apply:

(1) The association may offer either to reissue the term nated
coverage or to issue an alternative policy.

(i) Alternative or reissued policies shall be offered w thout
requiring evidence of insurability, and shall not provide for any
wai ting period or exclusion that would not have applied under the
term nated policy.

(1i)  The association may reinsure an alternative or reissued
policy.

(e) An alternative policy adopted by the association shall be
subj ect to the approval of the conm ssioner. The association may
adopt an alternative policy for future issuance without regard to
any particular inmpairment or insolvency. An alternative policy

shall contain at |east the mninmumstatutory provisions required in
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this state and provide benefits that shall not be unreasonable in
relation to the prem um charged. The association shall set the
premumin accordance with a table of rates which it shall adopt.
The premium shall reflect the amount of insurance to be provided
and the age and class of risk of each insured, but shall not
reflect any changes in the health of the insured after the origina
policy was | ast underwitten. An alternative policy issued by the
associ ation shall provide coverage of a type simlar to that of the
policy issued by the inpaired or insolvent insurer, as determ ned
by the associ ati on.

(f) If the association elects to reissue term nated coverage
at a premumrate different fromthat charged under the term nated
policy, the premumshall be set by the association in accordance
wi th the anount of insurance provided and the age and cl ass of
ri sk, subject to approval of the conm ssioner or by a court of
conpetent jurisdiction.

(g) The association's obligations with respect to coverage
under a policy of the inpaired or insolvent insurer or under a
rei ssued or alternative policy shall cease on the date the coverage
or policy is replaced by another simlar policy by the
pol i cyhol der, the insured, or the association.

(7) 1f proceedi ng under subsection (3)(b) or (5 —wth
respeet—to— FOR a policy or contract carrying guaranteed ni ni num
interest rates, the association shall assure the paynent or
crediting of a rate of interest consistent with section —#04(3)}{c)
7704(5) (C).

(8) Nonpaynent of premunms within 31 days after the date
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required under the terns of a guaranteed, assuned, alternative, or
rei ssued policy or contract or substitute coverage —shal—termnate
TERM NATES t he associ ation's obligations under the policy or
coverage under this chapter with respect to the policy or coverage,
except —wthrespeet—to— FOR a claimincurred or any net cash
surrender value which may be due in accordance with the provisions
of this chapter

(9) Prem uns due for coverage after entry of an order of
[ iquidation of an insolvent insurer —shall— belong to and —be— ARE
payabl e at the direction of the association, and the associ ation
shal—be— IS liable for unearned prem uns due to policy or contract
owners arising after the entry of the order

(10) The protection provided by this chapter —shal— DOES not
apply if guaranty protection is also provided to residents of this
state by the laws of the domciliary state of the inpaired | NSURER
or insolvent insurer.

(11) In carrying out its duties under this section, the
associ ation, subject to approval by —the— A court IN TH S STATE,
may do the follow ng:

(a) Inpose permanent policy or contract liens in connection
W th a guarantee, assunption, or reinsurance agreenent, if the
association finds that the amounts —whieh— THAT can be assessed
under this chapter are less than the anounts needed to assure ful
and pronpt performance of the association's duties under this
chapter or that the economc or financial conditions as they affect
menber insurers are sufficiently adverse to render the inposition

of the permanent policy or contract liens to be in the public
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i nterest.

(b) Inpose tenporary noratoriunms or |liens on paynents of cash
val ues and policy loans, or any other right to w thdraw funds held
in conjunction with policies or contracts, in addition to any
contractual provisions for deferral of cash or policy |oan val ue.

I N ADDI TI ON, | F THE RECEI VERSH P COURT | MPOSES A TEMPORARY

MORATORI UM OR MORATORI UM CHARCGE ON PAYMENT OF CASH VALUES OR POLI CY
LOANS, OR ON ANY OTHER RI GHT TO W THDRAW FUNDS HELD I N CONJUNCTI ON
W TH POLI CI ES OR CONTRACTS, OQUT OF THE ASSETS OF THE | MPAI RED

I NSURER OR | NSOLVENT | NSURER, THE ASSOCI ATI ON MAY DEFER THE PAYMENT
OF THE CASH VALUES, POLICY LOANS, OR OTHER RI GHTS BY THE

ASSOCI ATI ON FOR THE PERI CD OF THE MORATORI UM OR MORATORI UM CHARGE

| MPOSED BY THE RECEI VERSH P COURT, BUT NOT FOR CLAI Ms COVERED BY
THE ASSCCI ATI ON THAT ARE TO BE PAID I N ACCORDANCE W TH A HARDSHI P
PROCCEDURE ESTABLI SHED BY THE LI QUI DATOR OR REHABI LI TATOR AND
APPROVED BY THE RECEI VERSH P COURT.

(12) A DEPCSIT IN THI' S STATE, HELD PURSUANT TO LAW OR REQUI RED
BY THE COW SSI ONER FOR THE BENEFI T OF CREDI TORS, | NCLUDI NG PQOLI CY
OMERS, NOT TURNED OVER TO THE DOM CI LI ARY LI QUI DATOR UPON THE
ENTRY OF A FI NAL ORDER OF LI QUI DATI ON OR ORDER APPROVI NG A
REHABI LI TATI ON PLAN OF AN | NSURER DOM CI LED IN THI S STATE OR IN A
RECI PROCAL STATE, PURSUANT TO SECTI ON 8153, SHALL BE PROWPTLY
TRANSFERRED TO THE ASSOCI ATI ON | N ACCORDANCE W TH SECTI ON 8141A.
THE ASSOCI ATI ON MAY APPLY A PORTI ON OF ANY AMOUNT SO PAID TO I T
EQUAL TO THE PERCENTACE DETERM NED BY DI VI DI NG THE AGGREGATE AMOUNT
OF ALL POLI CY OWNERS' CLAI M5 RELATED TO THAT | NSOLVENCY FOR VWH CH
THE ASSOCI ATI ON HAS PROVI DED OR W LL PROVI DE STATUTORY BENEFI TS BY
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THE AGGREGATE AMOUNT OF ALL PCOLI CY OMNERS' CLAIMS IN TH S STATE
RELATED TO THAT | NSOLVENCY W TH THE REMAI NDER USED TO PAY CLAI M5
PURSUANT TO SECTI ON 8141A(1)(A) TO (E). ANY AMOUNT REMAI NI NG AFTER
THE PAYMENT OF CLAI M5 UNDER SECTI ON 8141A(1) (A) TO (E) SHALL BE
TRANSFERRED TO THE DOM Cl LI ARY RECEI VER

(13) (22— If the association fails to act as provided in
subsections {(3}b)}— (3) AND (5) ——and{(6)— within a reasonable
period of tine, the comm ssioner shall have the powers and duties
of the association under this chapter with respect to inpaired
I NSURERS or insolvent insurers.

(14) —33)— The association may render assistance and advice
to the comm ssioner, upon his or her request, concerning
rehabilitation, paynent of clains, continuance of coverage, or the
performance of other contractual obligations of an inpaired | NSURER
or insolvent insurer.

(15) —24)— The associ ati on —shall—have— HAS standing to
appear OR | NTERVENE before a court OR AGENCY in this state with
jurisdiction over an inpaired | NSURER or insolvent insurer
concerni ng which the association is or nmay becone obligated under
this chapter OR WTH JURI SDI CTI ON OVER ANY PERSON OR PROPERTY THAT
THE ASSOCI ATI ON MAY HAVE RI GHTS TO THROUGH SUBROGATI ON OR
OTHERW SE. The standing shall extend to all matters germane to the
powers and duties of the association, including, but not limted
to, proposals for reinsuring, nodifying, or guaranteeing the
covered policies OR CONTRACTS of the inpaired I NSURER or insolvent
i nsurer and the determ nation of the covered policies and

contractual obligations. The associ ation nmay al so appear or
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intervene before a court in another state with jurisdiction over an
i npai red I NSURER or insolvent insurer for which the association is
or may becone obligated or with jurisdiction over a third party
agai nst whom t he associ ati on may have rights through subrogation of
the insurer's policyhol ders.

(16) —35)— A person receiving benefits under this chapter
shal | be considered to have assigned the rights under, and any
causes of action AGAINST ANY PERSON FOR LOSSES ARI SI NG UNDER,
RESULTI NG FROM OR OTHERW SE rel ating to, the covered policy OR
CONTRACT to the association to the extent of the benefits received
because of this chapter whether the benefits are paynents of or on
account of contractual obligations, continuation of coverage, or
provi sion of substitute or alternative coverages. The associ ation
may require an assignnent to the association of such rights and
causes of action by a payee, policy or contract owner, beneficiary,
insured, or annuitant as a condition precedent to the receipt of
rights or benefits conferred by this chapter upon that person. The
associ ation shall be subrogated to these rights against the assets
of an inpaired I NSURER or insolvent insurer. The subrogation rights
of the association under this subsecti on —shalkt—have— HAS t he sane
priority against the assets of the inpaired I NSURER or insolvent
insurer as that possessed by the person entitled to receive
benefits under this chapter. In addition, the association —shat-
have— HAS all common |aw rights of subrogation and any ot her
equi table or |egal remedy —whieh— THAT woul d have been available to
the inpaired I NSURER or insolvent insurer or —helder— OMER,
BENEFI Cl ARY, OR PAYEE of a policy or contract with respect to the
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policy or contract, |NCLUDI NG WTHOUT LI M TATI ON FOR A STRUCTURED
SETTLEMENT ANNUI TY, ANY RI GHT OF THE OMNER, BENEFI Cl ARY, OR PAYEE
OF THE ANNUI TY, TO THE EXTENT OF BENEFI TS RECElI VED PURSUANT TO THI S
CHAPTER, AGAI NST A PERSON ORI G NALLY OR BY SUCCESSI ON RESPONSI BLE
FOR THE LOSSES ARl SI NG FROM THE PERSONAL | NJURY RELATI NG TO THE
ANNUI TY OR PAYMENT OF THE ANNUI TY.

(17) |IF SUBSECTION (16) 1S I NVALI D OR | NEFFECTI VE FOR ANY
PERSON OR CLAI M FOR ANY REASON, THE AMOUNT PAYABLE BY THE
ASSOCI ATI ON FOR THE RELATED COVERED OBLI GATI ONS SHALL BE REDUCED BY
THE AMOUNT REALI ZED BY ANY OTHER PERSON W TH RESPECT TO THE PERSON
OR CLAIM THAT |I'S ATTRI BUTABLE TO THE POLI CI ES, OR PORTI ONS THEREOF,
COVERED BY THE ASSQOCI ATI ON.

(18) I F THE ASSOCI ATI ON HAS PROVI DED BENEFI TS FOR A COVERED
OBLI GATI ON AND A PERSON RECOVERS AN AMOUNT THAT THE ASSOCI ATl ON HAS
Rl GATS TO AS DESCRI BED I N SUBSECTI ON (16), THE PERSON SHALL PAY TO
THE ASSOCI ATI ON THE PORTI ON OF THE RECOVERY ATTRI BUTABLE TO THE
POLI I ES, OR PORTI ON THEREOF, COVERED BY THE ASSOCI ATI ON.

(19) —16)Fhe— | N ADDI TI ON TO OTHER RI GHTS AND POAERS UNDER
TH' S CHAPTER, THE associ ation may do the follow ng:

(a) Enter into contracts -whiech-—are— necessary or proper to
carry out the provisions and purposes of this chapter.

(b) Sue or be sued, including taking | egal actions necessary
or proper for recovery of unpaid assessnents | evied under section
7709 and to settle clainms or potential clains against it.

(c) Borrow noney to effect the purposes of this chapter. Notes
or other evidence of indebtedness of the association not in default

shall be | egal investnments for donmestic insurers and may be carried
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as admtted assets.

(d) Enploy or retain the people necessary to handl e the
financial transactions of the association and to perform ot her
functi ons —whieh— THAT becone necessary or proper under this
chapter.

(e) Negotiate and contract with a liquidator, rehabilitator,
conservator, or ancillary receiver to carry out the powers and
duties of the association.

(f) Take |l egal action —whieh+s— necessary to avoid OR RECOVER
paynment of inproper clains.

(g) Exercise, for the purposes of this chapter and to the
extent approved by the comm ssioner, the powers of a donestic life
or health insurer, but in no case may the association issue
i nsurance policies or annuity contracts other than those issued to
performits obligations under this chapter

(h) Join an organi zation of 1 or nore other state associations
of simlar purposes, to further the purposes and adm nister the
powers and duties of the association.

(') REQUEST | NFORVATI ON FROM A PERSON SEEKI NG COVERAGE FROM
THE ASSCOCI ATION I N ORDER TO AI D THE ASSOCI ATION | N DETERM NING I TS
OBLI GATI ONS UNDER THI S CHAPTER TO THE PERSON, AND THE PERSON SHALL
PROVPTLY COWPLY W TH THE REQUEST

(J) TAKE OTHER NECESSARY OR APPROPRI ATE ACTI ON TO DI SCHARGE
I TS DUTI ES AND OBLI GATI ONS AND TO EXERCI SE | TS POANERS UNDER THI' S
CHAPTER.

(20) AT ANY TIME WTHI N 1 YEAR AFTER THE COVERAGE DATE, THE
ASSOCI ATI ON MAY ELECT TO SUCCEED TO THE RI GHTS AND OBLI GATI ONS OF
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THE MEMBER | NSURER, THAT ACCRUE ON OR AFTER THE COVERAGE DATE AND
THAT RELATE TO CONTRACTS, IN WHOLE OR I N PART, BY THE ASSOCI ATI ON,
UNDER ANY 1 OR MORE | NDEMNI TY REI NSURANCE AGREEMENTS ENTERED | NTO
BY THE MEMBER | NSURER AS A CEDI NG | NSURER AND SELECTED BY THE
ASSCCI ATI ON;, PROVI DED, HOWEVER, THAT THE ASSQOCI ATI ON SHALL NOT
EXERCI SE THI S ELECTI ON FOR A REI NSURANCE AGREEMENT | F THE RECEI VER,
REHABI LI TATOR, OR LI QUI DATOR OF THE MEMBER | NSURER HAS PREVI OQUSLY
AND EXPRESSLY DI SAFFI RVED THE REI NSURANCE AGREEMENT ON WHI CH THE
ASSOCI ATI ON BECOVES RESPONSI BLE FOR THE OBLI GATI ONS OF A MEMBER

| NSURER. THE ASSOCI ATI ON SHALL MAKE AN ELECTI ON UNDER THI S

SUBSECTI ON BY PROVI DI NG A NOTI CE TO THE RECEI VER, REHABI LI TATOR, OR
LI QU DATOR AND TO THE AFFECTED REI NSURER. | F THE ASSOCI ATI ON MAKES
AN ELECTI ON, ALL OF THE FOLLOW NG APPLY W TH RESPECT TO THE
AGREEMENTS SELECTED BY THE ASSOCI ATI ON:

(A) THE ASSOCI ATI ON | S RESPONSI BLE FOR ALL UNPAI D PREM UMS DUE
UNDER THE AGREEMENTS FOR PERI GDS BOTH BEFORE AND AFTER THE COVERAGE
DATE, AND FOR THE PERFORMANCE OF ALL OTHER OBLI GATI ONS TO BE
PERFORMED AFTER THE COVERAGE DATE, FOR CONTRACTS COVERED, | N WHOLE
OR I N PART, BY THE ASSOCI ATI ON. THE ASSCCI ATI ON MAY CHARGE
CONTRACTS COVERED | N PART BY THE ASSOCI ATI ON, THROUGH REASONABLE
ALLOCATI ON METHODS, THE COST FOR RElI NSURANCE | N EXCESS OF THE
OBLI GATI ONS OF THE ASSOCI ATI ON.

(B) THE ASSOCI ATI ON | S ENTI TLED TO ANY AMOUNTS PAYABLE BY THE
REI NSURER UNDER THE AGREEMENTS FOR LOSSES OR EVENTS THAT OCCUR | N
PERI CDS AFTER THE COVERAGE DATE AND THAT RELATE TO CONTRACTS
COVERED BY THE ASSOCI ATI ON, IN WHOLE OR I N PART, PROVI DED THAT THE
ASSOCI ATION | S OBLI GATED UPON RECEI PT OF TH S AMOUNT TO PAY TO THE
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BENEFI Cl ARY UNDER THE POLI CY OR CONTRACT ON ACCOUNT OF WHI CH THEY
WERE PAI D THE AMOUNT RECEI VED BY THE ASSCCI ATI ON THAT | S I N EXCESS
OF THE BENEFI TS PAI D BY THE ASSCCI ATI ON ON ACCOUNT OF THE PCLI CY OR
CONTRACT LESS THE RETENTI ON OF THE | MPAI RED MEMBER | NSURER COR

I NSOCLVENT MEMBER | NSURER APPLI CABLE TO THE LOSS OR EVENT.

(©) WTHN 30 DAYS FOLLOW NG THE ASSOCI ATI ON' S ELECTI ON, THE
ASSOCI ATI ON AND EACH | NDEMNI TY REI NSURER SHALL CALCULATE THE NET
BALANCE DUE TO OR FROM THE ASSOCI ATI ON UNDER EACH SUCH REI NSURANCE
AGREEMENT AS OF THE DATE OF THE ASSCOCI ATI ON'S ELECTI ON, WH CH
CALCULATI ON SHALL G VE FULL CREDIT TO ALL I TEMS PAI D BY ElI THER THE
MEMBER | NSURER OR | TS RECEI VER, REHABI LI TATOR, OR LI QUI DATOR OR THE
I NDEMNI TY REI NSURER DURI NG THE PERI OD BETWEEN THE COVERAGE DATE AND
THE DATE OF THE ASSOCI ATI ON'S ELECTI ON. El THER THE ASSOCI ATI ON OR
THE | NDEMNI TY REI NSURER SHALL PAY THE NET BALANCE DUE THE OTHER
WTH N 5 DAYS OF THE COVPLETION OF THI S CALCULATION. |F THE
RECEI VER, REHABI LI TATOR, OR LI QUI DATOR HAS RECEI VED ANY AMOUNTS DUE
THE ASSOCI ATI ON PURSUANT TO SUBDI VI SI ON (B), THE RECEI VER,

REHABI LI TATOR, OR LI QUI DATOR SHALL REM T TH S AMOUNT TO THE
ASSOCI ATI ON AS PROVWPTLY AS PRACTI CABLE.

(D) IF, WTHI N 60 DAYS OF THE ELECTI ON, THE ASSOCI ATI ON PAYS
THE PREM UMS DUE FOR PERI CDS BOTH BEFORE AND AFTER THE COVERAGE
DATE THAT RELATE TO CONTRACTS COVERED BY THE ASSCCI ATI ON, | N WHCOLE
OR I'N PART, THE REI NSURER SHALL NOT TERM NATE THE REI NSURANCE
AGREEMENTS | NSOFAR AS THE AGREEMENTS RELATE TO CONTRACTS COVERED BY
THE ASSOCI ATION IN WHOLE OR | N PART AND SHALL NOT SET OFF ANY
UNPAI D PREM UMS DUE FOR PERI CDS PRI OR TO THE COVERAGE DATE AGAI NST
AMOUNTS DUE THE ASSOCI ATI ON.
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(E) AS USED IN THI S SUBSECTI ON, " COVERAGE DATE" MEANS THE DATE
ON WH CH THE ASSOC! ATI ON BECOVES RESPONSI BLE FOR THE OBLI GATI ONS OF
THE MEMBER | NSURER.

(21) | F THE ASSOCI ATI ON TRANSFERS | TS OBLI GATI ONS TO ANOTHER
| NSURER, AND | F THE ASSOCI ATI ON AND THE OTHER | NSURER AGREE, THE
OTHER | NSURER SHALL SUCCEED TO THE RI GHTS AND OBLI GATI ONS OF THE
ASSOC! ATI ON UNDER SUBSECTI ON (20) EFFECTI VE ON THE DATE AGREED TO
BY THE ASSOCI ATI ON AND THE OTHER | NSURER AND REGARDLESS OF WHETHER
THE ASSOCI ATI ON HAS MADE THE ELECTI ON REFERRED TO | N SUBSECTI ON
(20). |F THI'S OCCURS, THE | NDEMNI TY REI NSURANCE AGREEMENT
AUTOVATI CALLY TERM NATES FOR NEW REI NSURANCE UNLESS THE | NDEMNI TY
REI NSURER AND OTHER | NSURER AGREE TO THE CONTRARY AND THE
OBLI GATI ONS DESCRI BED | N SUBSECTI ON (20) (B) NO LONGER APPLY ON AND
AFTER THE DATE THE | NDEMNI TY REI NSURANCE AGREEMENT | S TRANSFERRED
TO THE THI RD PARTY I NSURER THI S SUBSECTI ON DOES NOT APPLY | F THE
ASSOC! ATI ON HAS PREVI OUSLY EXPRESSLY DETERM NED | N WRI TING THAT I T
W LL NOT EXERC|I SE THE ELECTI ON REFERRED TO | N SUBSECTI ON ( 20).

(22) SUBSECTI ONS (20) AND (21) SHALL BE APPLI ED CONSI STENTLY
W TH SECTI ON 8132 AND SHALL SUPERSEDE THE PROVI SI ONS OF ANY
AFFECTED REI NSURANCE AGREEMENT THAT PROVI DES FOR OR REQUI RES ANY
PAYMENT OF RElI NSURANCE PROCEEDS, ON ACCOUNT OF LOSSES OR EVENTS
THAT OCCUR | N PERI ODS AFTER THE COVERAGE DATE, TO THE RECEI VER
LI QU DATOR, OR REHABI LI TATOR OR THE | NSOLVENT MEMBER | NSURER. THE
RECEI VER, REHABI LI TATOR, OR LI QU DATOR REMAI N ENTI TLED TO ANY
AMOUNTS PAYABLE BY THE REI NSURER UNDER THE REI NSURANCE AGREEMENT
W TH RESPECT TO LOSSES OR EVENTS THAT OCCUR | N PERI ODS PRI OR TO THE
COVERAGE DATE, SUBJECT TO APPLI CABLE SETOFF PROVI S| ONS.
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(23) EXCEPT AS OTHERW SE EXPRESSLY PROVI DED | N SUBSECTI ONS
(20) TO (22), TH'S SECTI ON DOES NOT DO ANY OF THE FOLLOW NG

(A) ALTER OR MODI FY THE TERMS AND CONDI TI ONS OF THE | NDEMNI TY
REI NSURANCE AGREEMENTS OF THE | NSOLVENT MEMBER | NSURER

(B) ABROGATE OR LIM T ANY RI GHTS OF ANY REI NSURER TO CLAI M
THAT | T I'S ENTI TLED TO RESCI ND A REI NSURANCE AGREEMENT.

(C) G VE A POLICY OWER OR BENEFI Cl ARY AN | NDEPENDENT CAUSE OF
ACTI ON AGAI NST AN | NDEMNI TY REI NSURER THAT |'S NOT OTHERW SE SET
FORTH | N THE | NDEMNI TY REI NSURANCE AGREEMENT.

(24) THE BOARD OF DI RECTORS OF THE ASSOCI ATI ON, | N THE
EXERCI SE OF REASONABLE BUSI NESS JUDGVENT, MAY DETERM NE THE MEANS
BY WH CH THE ASSOCI ATION |'S TO PROVI DE THE BENEFI TS OF THI S CHAPTER
I N AN ECONOM CAL AND EFFI Cl ENT MANNER

(25) | F THE ASSOCI ATI ON HAS ARRANGED OR OFFERED TO PROVI DE THE
BENEFI TS OF THI S CHAPTER TO A COVERED PERSON UNDER A PLAN OR
ARRANGEMENT THAT FULFILLS THE ASSOCI ATI ON'S OBLI GATI ONS UNDER THI S
CHAPTER, THE PERSON |'S NOT ENTI TLED TO BENEFI TS FROM THE
ASSOCI ATI ON | N ADDI TI ON TO, OR OTHER THAN THOSE PROVI DED UNDER, THE
PLAN OR ARRANGEMENT.

(26) VENUE IN A SUI T AGAI NST THE ASSOCI ATI ON ARl SI NG UNDER
THI'S CHAPTER SHALL BE I N | NGHAM COUNTY. THE ASSOCI ATI ON SHALL NOT
BE REQUI RED TO G VE AN APPEAL BOND | N AN APPEAL THAT RELATES TO A
CAUSE OF ACTI ON ARl SI NG UNDER THI S CHAPTER

(27) I N CARRYI NG OUT | TS DUTI ES | N CONNECTI ON W TH
GUARANTEEI NG, ASSUM NG, OR REI NSURI NG POLI CI ES OR CONTRACTS UNDER
SUBSECTI ON (3) OR (5), THE ASSOCI ATI ON MAY, SUBJECT TO THE
COWM SSI ONER S OR THE RECEI VERSHI P COURT' S APPROVAL, | SSUE
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SUBSTI TUTE COVERAGE FOR A POLI CY OR CONTRACT THAT PROVI DES AN

| NTEREST RATE, CREDI TI NG RATE, OR SI M LAR FACTOR DETERM NED BY USE
OF AN | NDEX OR OTHER EXTERNAL REFERENCE STATED I N THE PCLICY OR
CONTRACT EMPLOYED | N CALCULATI NG RETURNS OR CHANGES | N VALUE, BY

I SSUI NG AN ALTERNATI VE POLI CY OR CONTRACT | N ACCORDANCE W TH THE
FOLLOWN NG PROVI SI ONS

(A) I NSTEAD OF THE | NDEX OR OTHER EXTERNAL REFERENCE PROVI DED
FOR IN THE ORI G NAL PCLI CY OR CONTRACT, THE ALTERNATI VE POLI CY OR
CONTRACT PROVI DES FOR A FI XED | NTEREST RATE, PAYMENT OF DI VI DENDS
WTH M NI MUM GUARANTEES, OR A DI FFERENT METHOD FOR CALCULATI NG
I NTEREST OR CHANGES | N VALUE.

(B) THERE 1S NO REQUI REMENT FOR EVI DENCE OF | NSURABI LI TY,

WAI TI NG PERI OD, OR OTHER EXCLUSI ON THAT WOULD NOT HAVE APPLI ED
UNDER THE REPLACED POLI CY OR CONTRACT.

(C© THE ALTERNATI VE POLI CY OR CONTRACT | S SUBSTANTI ALLY
SIM LAR TO THE REPLACED PCLI CY OR CONTRACT I N ALL OTHER MATERI AL
TERMS.

Sec. 7709. (1) Except as otherwi se provided in this section,
for the purpose of providing the funds necessary to carry out the
powers and duties of the association, the board of directors shal
assess the nenber insurers, separately for each account, at such
time and for such anounts as the board finds necessary. Assessnents
shall be due not |ess than 30 days after witten notice to the
menber insurers and shall accrue interest at 12% per annum on and
after the due date.

(2) There shall be 2 classes of assessnents, as follows:

(a) G ass A assessnents shall be —wade— AUTHORI ZED AND CALLED
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for the purpose of neeting admnistrative and | egal costs —— AND

ot her general expenses ——and-theexpenses—of examnations

conductedunder—seetion—7#12(5— AND MAY BE AUTHORI ZED AND CALLED
VWHETHER OR NOT THE ASSESSMENT RELATES TO A PARTI CULAR | MPAI RED

I NSURER OR | NSOLVENT | NSURER

(b) O ass B assessnents shall be —wade— AUTHORI ZED AND CALLED
to the extent necessary to carry out the powers and duties of the
associ ation under section 7708 —w-th+regardte— FOR an inpaired
I NSURER or insol vent insurer

(3) The anpbunt of a class A assessnent shall be determ ned by
t he board and may be —made— AUTHORI ZED AND CALLED on a pro rata or
ron—pro— NONPRO rata basis. If pro rata, the board may provide that
it be credited against future class B assessnents. —A- THE TOTAL OF
ALL —nen—proe— NONPRO rata —assesswent— ASSESSMENTS shal | not exceed
$150. 00 per nenber insurer in 1 cal endar year.

(4) The anobunt of a class B assessnment shall be allocated for
assessment purposes anong the accounts pursuant to an allocation
formul a —whiech— THAT nmay be based on the prem uns or reserves of
the inpaired I NSURER or insolvent insurer or any other standard
considered by the board in its sole discretion as being fair and
reasonabl e under the circunstances.

(5) A class B assessnent agai nst nenber insurers for each
account and subaccount shall be in the proportion that the prem uns
received on business in this state by each assessed nenber insurer
on policies OR CONTRACTS covered by each account for the 3 nost
recent cal endar years for which information is avail abl e precedi ng

the year in which the insurer becane inpaired or insolvent bears to
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such prem uns received on business in this state for those 3 nost
recent cal endar years by all assessed nenber insurers.

(6) An assessnent for funds to neet the requirenments of the
association with respect to an inpaired | NSURER or insolvent
i nsurer shall not be —made— AUTHORI ZED OR CALLED until necessary to
i npl ement the purposes of this chapter. O assification of
assessnents under subsection (2) and conputation of assessnents
under this section shall be made with a reasonabl e degree of
accuracy, recognizing that exact determ nations nmay not always be
possi bl e. THE ASSOCI ATI ON SHALL NOTI FY EACH MEMBER | NSURER OF I TS
ANTI CI PATED PRO RATA SHARE OF AN AUTHORI ZED ASSESSMENT NOT YET
CALLED WTH N 180 DAYS AFTER THE ASSESSMENT | S AUTHORI ZED

(7) The associ ation may abate or defer, in whole or in part,
t he assessnent of a menber insurer if, in the opinion of the board,
paynment of the assessnent woul d endanger the ability of the nenber
insurer to fulfill that insurer's contractual obligations. —+n-the
event— | F an assessnent against a nmenber insurer is abated or
deferred, in whole or in part, the anount by which —sueh— THE
assessnent is abated or deferred may be assessed agai nst the other
menber insurers in a manner consistent with the basis for
assessnents set forth in this section. ONCE THE CONDI TI ONS THAT
CAUSED A DEFERRAL HAVE BEEN REMOVED OR RECTI FI ED, THE MEMBER
| NSURER SHALL PAY ALL ASSESSMENTS THAT WERE DEFERRED PURSUANT TO A
REPAYMENT PLAN APPROVED BY THE ASSOCI ATI ON

(8) The total of all assessnents —upenr— AUTHORI ZED BY THE
ASSCCI ATI ON FOR a nenber insurer for each —aeeeunt—or— subaccount
OF THE LI FE | NSURANCE AND ANNUI TY ACCOUNT AND FOR THE HEALTH
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ACCOUNT shall not in 1 calendar year exceed 2% of that MEMBER
insurer's average ANNUAL premiunms received in this state —during

assessrent—on—the poliecies—coveredbytheacecount— on the policies
and contracts covered by the account OR SUBACCOUNT during the 3

cal endar years preceding the year in which the insurer becane an

i npai red | NSURER or insolvent insurer, —Hthe raximHn-assesshent

, i h ot I o
. I 4 L de i I I : I
IO I it :

L ation: it | s chall | I
as—soon—thereatter—as permtted by thisehapter— SUBJECT TO THE
FOLLOW NG

(A I'F 2 OR MORE ASSESSMENTS ARE AUTHORI ZED IN 1 CALENDAR YEAR
FOR | NSURERS THAT BECOVE | MPAI RED | NSURERS COR | NSOLVENT | NSURERS | N
DI FFERENT CALENDAR YEARS, THE AVERAGE ANNUAL PREM UMS FOR PURPOSES
OF THE AGGREGATE ASSESSMENT PERCENTAGE LI M TATI ON UNDER THI S
SUBSECTI ON ARE EQUAL AND LI M TED TO THE H GHER OF THE 3- YEAR
AVERAGE ANNUAL PREM UMS FOR THE APPLI CABLE SUBACCOUNT OR ACCOUNT AS
CALCULATED PURSUANT TO THI S SECTI ON

(B) I'F THE MAXI MUM ASSESSMVENT, TOGETHER W TH THE OTHER ASSETS
OF THE ASSOCI ATI ON | N AN ACCOUNT, DOES NOT PROVIDE IN 1 YEAR IN
El THER ACCOUNT, AN AMOUNT SUFFI CI ENT TO CARRY QUT THE
RESPONSI Bl LI TI ES OF THE ASSCCI ATI ON, THE NECESSARY ADDI TI ONAL FUNDS
SHALL BE ASSESSED AS SOON THEREAFTER AS PERM TTED BY THI S CHAPTER

(9) The board may provide in the plan of operation a nmethod of

al l ocating funds anong cl ains, whether relating to 1 or nore
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i mpai red | NSURERS or insolvent insurers, when the maxi num

assessnment will be insufficient to cover anticipated clains.

(10) If the maxi mum assessnment —unhder—subseetion{1)—+n2

alHocatedtothe precedingsubaceount— FOR A SUBACCOUNT OF THE LI FE
| NSURANCE AND ANNUI TY ACCOUNT I N ANY 1 YEAR DOES NOT PROVI DE AN

AMOUNT SUFFI CI ENT TO CARRY OQUT THE RESPONSI BI LI TIES OF THE
ASSCCI ATI ON, THEN, PURSUANT TO SUBSECTI ON (5), THE BOARD SHALL
ACCESS THE OTHER SUBACCOUNTS OF THE LI FE | NSURANCE AND ANNUI TY
ACCOUNT FOR THE NECESSARY ADDI TI ONAL AMOUNT, SUBJECT TO THE MAXI MUM
STATED | N SUBSECTI ON (8).

(11) The board may refund to nenber insurers, by an equitable
nmet hod as established in the plan of operation and in proportion to
the contribution of each insurer to that account, the anount by
whi ch the assets of the account exceed the anount the board finds

is necessary to carry out —during—the comngyear—the— FUTURE

obligations of the association with regard to that account,
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i ncludi ng assets accruing fromnet realized gains and i ncone from
i nvestments. A reasonable anount nay be retained in an account to
provi de funds for the continuing expenses of the association and
for future —}+oesses— CLAIMS. | NSTEAD OF A CLASS A ASSESSMENT, THE
BOARD MAY TRANSFER ON AN EQUI TABLE PRO RATA BASI S EXCESS AMOUNTS
FROM CLASS B ACCOUNTS TO THE CLASS A ACCOUNT

(12) In determ ning premumrates and policy owner dividends
as to any kind of insurance within the scope of this chapter, a
menber insurer may consider the anpbunt reasonably necessary to neet
assessnent obligations under this chapter

(13) The association shall issue to an insurer paying an
assessnent under this chapter, other than a class A assessnent, a
certificate of contribution in a formprescribed by the
conmi ssioner for the anpunt of the assessment so paid. A
outstanding certificates shall be of equal dignity and priority
wi t hout reference to anounts or dates of issue. A certificate of
contribution nmay be shown by the insurer in the insurer's financial
statenent as an asset in such formand for such amount, if any, and
period of time as the conmm ssioner nmay approve.

(14) A MEMBER | NSURER THAT W SHES TO PROTEST ALL OR PART OF AN
ASSESSMENT SHALL PAY WHEN DUE THE FULL AMOUNT OF THE ASSESSMENT AS
STATED I N THE NOTI CE PROVI DED BY THE ASSOCI ATI ON. THE PAYMENT SHALL
BE AVAI LABLE TO MEET ASSOCI ATI ON OBLI GATI ONS DURI NG THE PENDENCY OF
THE PROTEST OR ANY SUBSEQUENT APPEAL. PAYMENT SHALL BE ACCOMPANI ED
BY A STATEMENT I N VWRI TI NG THAT THE PAYMENT | S MADE UNDER PROTEST
AND SETTI NG FORTH A BRI EF STATEMENT OF THE GROUNDS FOR THE PROTEST.
WTH N 60 DAYS FOLLOW NG THE PAYMENT OF AN ASSESSMENT UNDER PROTEST
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BY A MEMBER | NSURER, THE ASSOCI ATI ON SHALL NOTI FY THE MEMBER
I NSURER IN WRI TI NG OF I TS DETERM NATI ON W TH RESPECT TO THE PROTEST
UNLESS THE ASSOCI ATI ON NOTI FI ES THE MEMBER | NSURER THAT ADDI TI ONAL
TIME | S REQU RED TO RESCLVE THE | SSUES RAI SED BY THE PROTEST.
W THI N 30 DAYS AFTER A FI NAL DECI SI ON HAS BEEN MADE, THE
ASSOCI ATI ON SHALL NOTI FY THE PROTESTI NG MEMBER | NSURER I N WRI Tl NG
OF THAT FINAL DECI SION. WTH N 60 DAYS OF RECEI PT OF NOTI CE OF THE
FI NAL DECI SI ON, THE PROTESTI NG MEMBER | NSURER MAY APPEAL THAT FI NAL
ACTI ON TO THE COWMM SSI ONER. | NSTEAD OF RENDERI NG A FI NAL DECI SI ON
ON A PROTEST BASED ON A QUESTI ON REGARDI NG THE ASSESSMENT BASE, THE
ASSCOCI ATI ON MAY REFER PROTESTS TO THE COWM SSI ONER FOR A FI NAL
DECI SION, WTH OR W THOUT A RECOMVENDATI ON FROM THE ASSOCI ATION. | F
THE PROTEST OR APPEAL | S RESOLVED I N THE MEMBER | NSURER S FAVOR,
THE AMOUNT PAI D I N ERROR OR EXCESS SHALL BE RETURNED TO THE MEMBER
I NSURER. | NTEREST ON A REFUND DUE A PROTESTI NG MEMBER | NSURER SHALL
BE PAI D AT THE RATE ACTUALLY EARNED BY THE ASSCCI ATl ON.

(15) THE ASSCCI ATI ON MAY REQUEST | NFORVATI ON OF MEMBER
I NSURERS | N ORDER TO AID IN THE EXERCI SE OF I TS POANER UNDER THI S
SECTI ON, AND MEMBER | NSURERS SHALL PROVPTLY COVPLY WTH THI' S
REQUEST.

Sec. 7711. (1) In addition to the duties enunerated el sewhere
in this chapter, the conm ssioner shall

(a) Upon request of the board of directors, provide the
association with a statenent of the premuns in the appropriate
states for each nmenber insurer.

(b) Wien an inpairnment is declared and the anount of the

inmpairnment is determ ned, serve a demand upon the inpaired insurer
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to make good the inpairnment within a reasonable tinme. Notice to the
i mpai red insurer —shall—econstitute— CONSTI TUTES notice to that
insurer's shareholders, if any. The failure of the insurer to
pronptly conply with the demand —shall— DOES not excuse the
associ ation fromthe perfornmance of the association's powers and
duti es under this chapter

(c) In aliquidation or rehabilitation proceeding involving a
domestic insurer, be appointed as the liquidator or rehabilitator.

(2) In addition to the powers enunerated el sewhere in this
chapter, the conm ssioner may suspend or revoke, after notice and
hearing, the certificate of authority to transact insurance in this
state of a nenber insurer —whieh— THAT fails to pay an assessnent
when due or fails to conply with the plan of operation. As an
alternative the comm ssioner may levy a forfeiture on a nenber
i nsurer —whieh— THAT fails to pay an assessnment when due. The
forfeiture shall not exceed 5% of the unpaid assessnent per nonth,
but forfeiture shall not be | ess than $100. 00 per nonth.

(3) -An— A FINAL action by the board of directors or the
associ ation may be appeal ed to the comm ssioner by a nenber insurer

if the appeal is taken within 60 days OF | TS RECEI PT OF NOTI CE of
the final action being appeal ed. H—arwerber—conrpany—+s—appealing

final action or order of the comm ssioner —shal—be— IS subject to

judicial reviewin a court of conpetent jurisdiction | N ACCORDANCE
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WTH THI S STATE'S LAWS APPLYI NG TO ACTI ONS OR ORDERS OF THE
COW SSI ONER.

(4) The liquidator, rehabilitator, or conservator of an
inpaired insurer may notify all interested persons of the effect of
this chapter.

Sec. 7712. (1) To aid in the detection and prevention of
i nsurer insolvencies or inpairnents, the comm ssioner shall do the
fol | ow ng:

(a) Notify the conm ssioners of all the other states,
territories of the United States, and the District of Col unbia when
he or she takes any of the follow ng actions agai nst a nmenber
i nsurer:

(1) Revokes a certificate of authority.

(i) Suspends a certificate of authority.

(1ii) Makes a formal order that the conpany restricts its
premumwiting, obtains additional contributions to surplus,
withdraws fromthe state, reinsures all or a part of its business,
or increases capital, surplus, or any other account for the
security of policyholders or creditors.

(b) Mail the notice under subdivision (a) to all conm ssioners
wi thin 30 days follow ng the action taken

(c) Report to the board of directors when he or she has taken
any of the actions set forth in subdivision (a) or has received a
report from any other conmm ssioner indicating that such action has
been taken in another state. The report to the board of directors
shall contain all significant details of the action taken or the

report received from anot her conm ssioner.
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(d) Report to the board of directors when the comm ssioner has
reasonabl e cause to believe froman exam nation, whether conpleted
or in process, of a nenber —cenpanry— | NSURER that the —cenpany
I NSURER nmay be an inpaired | NSURER or insolvent insurer.

(e) Furnish to the board of directors the NAIC insurance
regulatory information system (IRIS) ratios and |istings of
conpani es not included in the rati os devel oped by the national
associ ation of insurance conm ssioners. The board may use that
information in carrying out its duties and responsibilities under
this section.

(f) The report and the information furnished pursuant to this
subsection shall be kept confidential by the board of directors
until made public by the conm ssioner or other |awful authority.

(2) The conmi ssioner may seek the advice and recommendati ons
of the board of directors concerning a matter affecting his or her
duties and responsibilities regarding the financial condition of a
nmenber conpany seeking to transact insurance business in this
state.

(3) The board of directors, upon nmgjority vote, may nake
reports and recommendations to the comm ssioner upon a matter
germane to the solvency, liquidation, rehabilitation, or
conservation of a nenber insurer or germane to the solvency of a
conpany seeking to transact insurance business in this state. The
reports and recommendations shall not be considered public
docunents.

(4) The board of directors, upon ngjority vote, —-shalk— MAY

notify the conmm ssioner of information indicating that a nmenber
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insurer may be an inpaired I NSURER or insolvent insurer.

(5) The board of directors, upon ngjority vote, may request
t hat the conmm ssioner order an exam nation of a nenber insurer
whi-eh— THAT the board in good faith believes nay be an inpaired
I NSURER or insolvent insurer. Wthin 30 days after the receipt of
t he request, the conm ssioner shall begin the exam nation. The
exam nation may be conducted as a national association of insurance
commi ssi oners exani nation or may be conducted by a person whomthe
conm ssi oner designates. The cost of the exam nation shall be paid
by the association, and the exam nation report shall be treated in
t he sane manner as other examination reports. An exam nation report
shall not be released to the board of directors before release to
the public, but this —shalt— DOES not preclude the conm ssioner
fromconplying with subsection (1). The conmm ssioner shall notify
the board of directors when the exam nation is conpleted. The
request for an exam nation shall be kept on file by the
commi ssi oner but shall not be open to public inspection before
rel ease of the exam nation report to the public.

(6) The board of directors, upon mgjority vote, may nake
recommendations to the conm ssioner for the detection and
prevention of insurer insolvencies.

(7) At the conclusion of an insurer insolvency in which the
associ ation was obligated to pay covered clains, the board of
directors shall prepare a report to the conmm ssioner containing
information in the board' s possession bearing on the history and
causes of the insolvency. The board shall cooperate with the boards

of directors of guaranty associations in other states in preparing

06556' 06 * DKH



© 00 N oo o~ wWw N P

N N N N N N NN R P P P R R P R Rk e
N~ o o0 A WN P O ©O 0N O O~ WDN O

48

a report on the history and causes for insolvency of a particular
i nsurer and nmay adopt by reference a report prepared by such other
associ ations.

Sec. 7714. (1) This chapter shall not be construed to reduce
the liability for unpaid assessnents of the insureds on an inpaired
I NSURER or insolvent insurer operating under a plan with assessnent
liability.

(2) Records shall be kept of all —negetiations—andreetings—+n

hich t] o I o )
Havoelved— VEETI NGS OF THE BOARD OF DI RECTORS to di scuss the

activities of the association in carrying out powers and duties

under section 7708. —Records—of—suchhegotiations—or—neetings—shalt

be—rade—publie—only—upen— ASSCOCI ATI ON RECORDS CONCERNI NG AN
| MPAI RED | NSURER OR AN | NSOLVENT | NSURER SHALL NOT BE DI SCLOSED

BEFORE the term nation of a liquidation, rehabilitation, or
conservation proceeding involving an inpaired | NSURER or insol vent
i nsurer, —upoeA— OR BEFORE the term nation of the inpairnment or
i nsol vency of the insurer, or upon the order of a court of
conpetent jurisdiction. This subsection —shall— DCES not limt the
duty of the association to render a report of association
activities under section 7715.

(3) For the purpose of carrying out obligations under this
chapter, the association shall be considered a creditor of the
i mpai red | NSURER or insolvent insurer to the extent of assets
attributable to covered policies reduced by any anmounts to which
the association is entitled as subrogee pursuant to section

+08{15)— 7708(16). Assets of the inpaired | NSURER or insol vent
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insurer attributable to covered policies shall be used to continue
all covered policies and pay all contractual obligations of the
i mpai red | NSURER or insolvent insurer as required by this chapter.
As used in this subsection, "assets attributable to covered
policies" neans that proportion of the assets which the reserves
t hat shoul d have been established for the covered policies bear to
the reserves that shoul d have been established for all policies of
insurance witten by the inpaired | NSURER or insolvent insurer.

(4) AS A CREDI TOR OF AN | MPAI RED | NSURER OR | NSOLVENT | NSURER
AS PROVI DED I N SUBSECTI ON (3) AND CONSI STENT W TH CHAPTER 81, THE
ASSCOCI ATI ON AND OTHER SI M LAR ASSCOCI ATI ONS ARE ENTI TLED TO RECEI VE
A DI SBURSEMENT OF ASSETS QUT OF THE MARSHALED ASSETS, FROM TI ME TO
TI ME AS THE ASSETS BECOME AVAI LABLE TO REIMBURSE I T, AS A CREDI T
AGAI NST CONTRACTUAL OBLI GATI ONS UNDER THI S ACT. | F THE LI QUI DATOR
HAS NOT, WTHI N 120 DAYS OF A FI NAL DETERM NATI ON OF | NSOLVENCY OF
AN | NSURER BY THE RECElI VERSH P COURT, MADE AN APPLI CATI ON TO THE
COURT FOR THE APPROVAL OF A PROPCSAL TO DI SBURSE ASSETS OUT OF
MARSHALED ASSETS TO GUARANTY ASSCOCI ATI ONS HAVI NG OBLI GATI ONS
BECAUSE OF THE | NSOCLVENCY, THEN THE ASSOCI ATI ON MAY MAKE
APPLI CATI ON TO THE RECEI VERSH P COURT FOR APPROVAL CF | TS OMNN
PROPCSAL TO DI SBURSE ASSETS.

Sec. 7717. There —shal—be— IS no liability on the part of and
a cause of action —shall— DCES not arise against a nmenber insurer
or an insurer's agents or enpl oyees, the association or the
associ ation's agents or enpl oyees, nmenbers of the board of
directors, or the comm ssioner or his or her representatives for

any action or omi ssion by themin the performnce of powers and
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duties under this —ehapter— ACT. This imunity shall extend to the
participation in an organization of 1 or nore other state
associ ations of simlar purposes and to the organization and its
agents or enpl oyees.

Enacting section 1. (1) This anmendatory act applies to insurer
i mpai rments and i nsurer insolvencies for which receivership or
[ i qui dati on proceedi ngs are commenced on or after the effective
date of this anmendatory act.

(2) This amendatory act applies to an insurer inpairnent or
i nsurer insolvency proceedi ng cormmenced on or after the effective
date of this amendatory act for which guaranty associ ation coverage

obl i gations are incurred.
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