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A REVISED SUMMARY OF HOUSE BILL 4377 ASENROLLED

House Bill 4377 amended the Public Health Code, generally, to prohibit smoking in
public places, in places of employment, and in food service establishments (such as
restaurants, cafeterias, food courts in shopping malls, and bars).

Exceptions are made, however, for cigar bars and tobacco specialty retail stores, and for
gambling areas of casinos, if those places are in existence on the effective date of the
smoking ban (May 1, 2010). Home offices are also exempt, but only if there are no other
employees besides the residence owner or lessee. [The smoking regulations are
understood not to apply to casinos operated under the Indian Gaming Regulatory Act, and
the term "casino” as used in the new act does not apply to them.]

The bill amends Part 126 (Smoking in Public Places) and Part 129 (Food Service
Establishments) of the Public Health Code. (Part 126 is found at MCL 333.12601. Part
129 is found at MCL 333.12901.) The heading for Section 129 is retitled Smoke-Free
Food Service Establishments.

The new act takes effect May 1, 2010.
Under House Bill 4377:

o An individua is prohibited from smoking in a public place or at a meeting of a
public body, and a state or loca governmental agency or a person who owns,
operates, or manages a public place must make a reasonable effort to prohibit
individuals from smoking in a public place. (Section 12603, which contains this
provision, is given the name The Dr. Ron Davis Law.)

o Thedefinition of "public place" is expanded to include a "place of employment,”
and that term refers to an enclosed indoor area that contains one or more work
areas for one or more persons employed by a public or private employer. (A
"work area’ is defined as a site within a place of employment where one or more
employees perform services for an employer.) The term "a place of employment”
does not include food service establishments. Food service establishments are
covered under separate provisions. The term "a place of employment” also does

Analysis available at http://www.legidlature.mi.gov Page 1 of 6



not include a residence that is also used as an office for the owner or lessee (but
for no other employee), and aso does not include a motor vehicle.

o Anindividual is prohibited from smoking in afood service establishment, and the
person who owns, operates, manages, or is in control of a food service
establishment must make a reasonable effort to prohibit individuals from
smoking. It would be an affirmative defense to a prosecution or a civil or
administrative action for a violation that the establishment made a good faith
effort to prohibit smoking. The defense must be asserted through the filing of an
affidavit setting forth those efforts. (A food court in a shopping mall is included
as afood service establishment.)

o Similarly, owners, operator, managers, or persons in control of hotels, motels, or
other lodging facilities must comply with the no-smoking law, and they can use
the same affirmative defense.

o A number of sections of current law that provide exceptions to the prohibition on
smoking in public places, or that provide for designated smoking areas, are
repealed or deleted by the hill.

Obligations of Public Places, Food Service Establishments, and Casinos. The hill
requires that a no smoking sign or the international no smoking symbol be clearly and
conspicuously posted at entrances to and within every building or other area where
smoking is prohibited. Ashtrays and other smoking paraphernalia must be removed from
places where smoking is prohibited. Owners, operators, managers, or others with control
over a no-smoking area must inform individuals found smoking that they are in violation
of state law and subject to penalties. They also must refuse service to individuals
smoking in violation of the act, and ask individuals smoking to refrain, and if they refuse,
ask them to leave.

Prohibition on Retaliatory or Adverse Personnel Action. Employers and food service
establishments are prohibited from taking retaliatory or adverse personnel action against
an employee or applicant for employment on the basis of the individual's exercise of (or
attempt to exercise) rights under Part 126 (Smoking in Public Places) or 129 (Smoke-
Free Food Service Establishments) of the Public Health Code.

Cigar Bar/Tobacco Specialty Retail Store Exceptions. Cigar bars and tobacco specialty
retail stores that exist on the effective day of the new act (May 1, 2010) and meet certain
criteriaand follow certain procedures are exempt from no-smoking requirements and can
allow smoking on their premises. These establishments must file affidavits with DCH to
claim an exemption.

To qualify, a cigar bar must generate during the 30 days immediately preceding the
effective date of the new act at least 10 percent of its total gross annual income from the
on-site sale of cigars and the rental of on-site humidors. The 10 percent requirement
must be met each subsequent calendar year. A cigar bar needs to have on its premises an
on-site humidor and can only alow the smoking of cigars that retail for over $1 per cigar.
(A "cigar bar" is defined as an establishment or area within an establishment that is open
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to the public and is designated for the smoking of cigars, purchased on the premises or
elsewhere.)

For a tobacco specialty retail store the total annual gross income requirement is set at
75 percent or higher from the on-site sale of tobacco products and smoking paraphernalia.
(A "tobacco specialty retail store" is an establishment in which the primary purpose is the
retail sale of tobacco products and smoking paraphernalia, and in which the sale of other
productsisincidental. The definition does not include a tobacco department or section of
alarger commercial establishment or any establishment with any type of liquor, food, or
restaurant license.)

Both kinds of establishments are required to file affidavits with the Department of
Community Health certifying they meet the act's requirements. The initial affidavit for is
to be filed within 30 days after the bill's effective date, with subsequent affidavits to be
filed on January 31 of each year. The affidavit has to attest that the percentage of sales
threshold was met, that the establishment is physically separated from any areas of the
same or adjacent establishments where smoking is prohibited and where smoke does not
infiltrate into non-smoking areas, and that entry is prohibited to anyone under 18 years of
age. DCH could request additiona information. "Physically separated’ means an area
enclosed on all sides by any combination of solid walls, windows, or doors that extended
from the floor to the ceiling.

Cigar bars and tobacco specialty retail stores that do not meet the act's requirements are
not exempt from the smoking prohibition and must prohibit smoking on their premises.
However, if the only requirement not met is the filing of the affidavit, the establishment
retains its exemption for a 21-day grace period, but then loses its exemption until the
required affidavit isfiled.

False Statement on Affidavit. A person who makes a false statement in an affidavit
would be guilty of perjury under Section 423 of the Michigan Penal Code.

Casino Exemption. A casino in existence when the act takes effect can allow smoking in
the gaming area of the casino. A casino not in existence on that date could not allow
smoking. A food service establishment in a casino could not allow smoking; however,
any part of the gaming area where patrons can take food and beverages for immediate
consumption is not considered a food service establishment. (The term "casino” does not
apply to a casino operated under the Indian Gaming Regulatory Act.)

Penalties Enforcement. The no-smoking provisions of Part 126 and 129 would be
enforced by the Department of Community Health, and DCH could authorize local health
departments to carry out the enforcement. Violations would be subject to a civil fine of
up to $100 for afirst violation and up to $500 for a second or subsequent violation (These
are the penalties under current law). A person making a false statement on an affidavit
would be guilty of perjury. The health code also allows individuals and entities alleging
violations to bring civil actions for appropriate injunctive relief.

Also, as now, violations of no-smoking provisions could result in an order to cease food
service operations.

Analysis available at http://www.legidature.mi.gov HB 4377 asenrolled (as PA 188 of 2009) Page 3 of 6



No Promulgated Rules. The Department of Community Health could not promulgate

rules to implement or administer the provisions of the new act prohibiting smoking.

Repealed/Deleted Provisions. The bill would repeal or delete the following provisions of

current law:

o

Currently, in Section 12601, the term "public place” does not include a private,
enclosed room or office occupied exclusively by a smoker, even if the room or
enclosed office may be visited by a nonsmoker. This exception is struck from the
act.

Section 12603 currently prohibits smoking in public places or at meetings of
public bodies, but also says it does not apply to (1) rooms, hals, and buildings
used for private functions if the seating arrangements are under the control of the
sponsor of the function and not under the control of state or local government or
the owner or operator of the facility; (2) food service establishments or licensed
premises; or (3) private educational facilities after regularly scheduled school
hours. The bill deletes the references to exceptions.

Section 12604a prohibits smoking in the common or treatment area of a private
practice office of a professional licensed under the Public Health Code and in
health facilities. There are exceptions for cases where a prohibition would be
detrimental to a patient's treatment, in which case the patient could smoke in a
separate room from nonsmoking patients. Also in health facilities where smoking
is allowed, smoking can be in certain designated areas only. This section is
repealed.

Section 12605 allows for, and regulates, the designation of smoking areas by state
and local governments and owners or operators of public places (except where
prohibited by law). This section is repeal ed.

Section 12607 requires the posting of signs stating smoking is prohibited except
in designated smoking areas; the arrangement of seating to provide a smoke-free
area; and the separation of smokers and non-smokers. The section is repealed.
The requirement that signs be posting prohibiting smoking is moved to Section
12603, but without any reference to designated smoking areas or the separation of
smokers and non-smokers.

Section 12615 says that Part 126 is in addition to, and does not supersede the
requirements for a policy regulating the smoking of tobacco on the premises of a
nursing home set forth in section 21733, or the requirements for a food service
establishment set forth in section 12905. This section is repeal ed.

Section 12617 contains the effective date of the original smoking legislation
(January 1, 1987). Itisrepealed.

Section 21333 addresses smoking policies at homes for the aged, describing
where smoking is permitted. It isrepealed.
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o Section 21733 addresses smoking policies in nursing homes, describing where
smoking is permitted. This section is repealed.

o Section 6127 of the Food Law of 2000 is also repealed; that section deals with
where smoking is permitted in food establishments.

FISCAL IMPACT:

House Bill 4377 is likely to cause tobacco tax revenue to decline, but will also bring
about short-term and long-term savings in medical costs. It is known that certain medical
conditions and illnesses are directly attributable to smoking and to exposure to
secondhand smoke. House Bill 4377 will reduce direct and secondhand exposure, having
an impact on persona health and related medical costs. Studies also indicate that under
comprehensive smoke-free workplace policy, over time, consumption of cigarettes and
the rate of smoking by the population will decline by 5-20%, which will reduce tobacco
tax revenue.

A significant percentage of Michigan's population is currently protected from cigarette
smoke at worksites under local and private clean indoor air policies, which may moderate
the impact of the bill on tobacco consumption and health care savings when compared to
the results of research and studies.

Expenditures
The fiscal impact of HB 4377 for state and local governments will include short- and

long-term health care savings for employees and Medicaid participants. Medical cost
savings will come from non-smokers and smokers due to reduced exposure to
secondhand smoke, from smokers who have reduced their cigarette consumption, and
from smokers who quit smoking. For Fiscal Year 2007-08, Medicaid expenditures were
$9.50 billion, and an estimated 16% or $1.5 billion of costs were for smoking-related
illness. Using FY 2007-08 expenditures, every 1% of savings in smoking-attributable
Medicaid costs would be approximately $15.1 million, of which $6.4 million is the state
share (using federal/state share rates for that fiscal year).

The bill retains current statutory language for state and local health department
enforcement and for civil fines, however, the pool of potential violators is expanded, so
that additional revenue from fines is possible, and increased enforcement burden is
possible. In Michigan, local health departments carry out most of the enforcement, and
have the power to increase inspection fees to cover the actual cost of providing services if
necessary. Fines are revenue to the enforcement entity.

There may be additional costs for the state or for any local governments that do not
already meet the bill's requirement to post "No Smoking" signage on its premises.

Revenues

The fiscal impact on state revenue would primarily occur through the tobacco tax and the
Lottery. Since the mid 1970s, cigarette consumption has trended downward. In general,
the state's cigarette tax revenue declines 2.0% or approximately $20 million per year
(each 1% decline translates into a $10 million revenue reduction on afull year basis). To
the extent cigarette consumption declines due to the smoking ban, as described in the bill,
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cigarette tax revenue would also decline. Cigarette tax revenue is earmarked as follows:
41.6% to the School Aid Fund (SAF), 31.9% to the Medicaid Trust Fund (MTF), 19.8%
to the General Fund/General Purpose (GF/GP), 3.8% to the Healthy Michigan Fund,
2.4% to the Health and Safety Fund, and 0.6% to Wayne County for indigent health care.

This bill would reduce tobacco tax revenue by an estimated $15.0 million in FY 2008-09
and by $33.0 million in FY 2009-10.

The FY 2009-10 estimated total state revenue reduction would be alocated as follows: a
decline of $13.7 million for the SAF, $10.5 million for the MTF, $6.5 million for the
GF/GP, $1.2 million for the Healthy Michigan Fund, $0.8 million for the Health and
Safety Fund, and $0.2 million for Wayne County.

Legidative Analyst: Chris Couch
Fiscal Analyst: Susan Frey
Rebecca Ross

m This analysis was prepared by nonpartisan House staff for use by House members in their deliberations, and does
not constitute an official statement of legidlative intent.

Analysis available at http://www.legidature.mi.gov HB 4377 asenrolled (as PA 188 of 2009) Page 6 of 6




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts false
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


