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A SUMMARY OF SENATE BILLS528-533 ASPASSED BY THE SENATE 1-24-12

The package of bills would alter the procedure for the cleanup of contamination caused
by leaking underground storage tanks (LUST). A more detailed description of each hill
follows below.

Senate Bill 528 (S-2) would amend Part 213 (Leaking Underground Storage Tanks) of

the Natural Resources and Environmental Protection Act (NREPA) to change procedures
for the cleanup of contamination caused by leaking underground storage tanks (LUST).
The standards are based on the American Society for Testing and Materials (ASTM)
Standard Guide for Risk-Based Corrective Action Applied at Petroleum Release Sites
(RBCA). Among other things the bill would do the following:

o

Require LUST sites to be classified consistent with the process outlined in RCBA
and delete a requirement that the Department of Environmental Quality (DEQ)
establish a classification system considering impacts on public health, safety, and
welfare, and the environment.

Allow the DEQ to audit only final assessment and closure reports.

Require the DEQ to determine if it will audit a report within 90 days and establish
a 180-day time frame for completion.

Allow the DEQ 270 days after the bill takes effect to selectively audit reports
submitted within six months before the bill's effective date.

Only alow the DEQ to audit areport once.

Consider a report approved if the DEQ did not perform an audit and provide a
written response to the owner or operator.

Allow adenied report to be revised and resubmitted for approval; the owner could
petition the Response Activity Review Panel under Part 201 for review, or
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petition the DEQ's Office of Administrative Hearings for a contested case
hearing.

o State that an owner or operator that was responsible for a release or threat of
release would be liable under Part 213.

o Provide that a person who became an owner or operator on or after June 5, 1995,
would be liable under Part 213 unless the person conducted a baseline
environmental assessment.

o Provide exemptions from liability.

o Provide that a person who desired to change land use or resource use restrictions
specified in a closure report would be responsible for any necessary additional
corrective action.

o Provide that an owner or operator whose corrective action failed to meet
performance objectives would be liable for the corrective action needed to satisfy
the objectives.

o Provide that the DEQ bears the burden of proof in establishing liability under Part
213.

o Authorize the Attorney General to bring an action to abate an imminent and
substantial endangerment to the public hedth, safety, or welfare, or the
environment.

o Establish joint and severa liability for aliable person.

o Provide for the apportionment of liability in the case of two or more liable people
acting independently.

o Allow aperson to seek contribution from any other liable person during or after a
civil action.

o Limit the maximum liability for a release or threat of release to the total of all
costs of corrective action and fines, plus $50 million in damages injury to,
destruction of, or loss of natural resources.

o Allow the state to give a person a covenant not to sue concerning liability to the
state, including future liability, resulting from a release or threatened release
addressed by corrective action, whether that action is on or off the property on
which an underground storage stand system islocated, if (1) the covenant isin the
public interest, (2) the covenant would expedite corrective action consistent with
promulgated rules, (3) there is full compliance with a consent order, (4) and the
corrective action has been approved by the DEQ.

o Authorize the DEQ and the Attorney General to enter into a consent order with a
liable person to perform corrective action, provided certain conditions are met.

o Allow aperson, including alocal unit of government, whose health or enjoyment
of the environment was adversely affected by a release from an underground
storage tank, aviolation of Part 213, or afailure to perform a nondiscretionary act
or duty, to begin a civil action against an owner or operator liable for injunctive
relief, an individual liable for aviolation of Part 213 or a promulgated rule, or one
or more of the directors.

o Limit thetime period for filing actions under Part 213.

o Provide that all unpaid costs and damages for which a person was liable would
constitute alien in favor of the state upon property that the person owned and was
the subject of corrective action by the state.
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o If the lien were insufficient to protect the state's interest in recovering corrective
action costs, authorize the Attorney General to petition the court for a lien that
would take priority over al other liens and encumbrances that were recorded on
the property, and/or alien upon the person's other real or personal property.

o Eliminate various references to a consultant retained by an owner or operator, and
instead require an owner or operator to employ a qualified UST consultant, and
establish consultant qualifications (Section 21325).

Senate Bill 529 (S2) would amend Parts 201, 213, and 215 of NREPA to do the
following:

o Permit an individual that submitted an initial assessment, final assessment, or
closure report under Part 213 to appea a decision by the DEQ regarding a
technical or scientific dispute by petitioning the director of the department.

o Require that at least three of the five members of a Response Activity Review
Panel meeting about a dispute involving an underground storage tank system must
have relevant experience in the American Society for Testing and Materials Risk-
Based Corrective Action process.

o Permit an owner or operator to petition the DEQ for a contested case hearing to
resolve disputes regarding the following:

= Proposed, commenced, or completed corrective action

SSTLS proposed for the site

Imposition of penalties

Results of any audit

Placement or removal of placards on an underground storage tank system

Issuance of an administrative order

Request for information by the DEQ

The bill would also repeal sections of NREPA that require the DEQ to prepare an annual
list of qualified underground storage tank consultants, establishing consultant
qualifications, and require the DEQ to certify underground storage tank professionals
who met specific requirements. [As stated above, Senate Bill 528 would establish
requirements for qualified underground storage tank consultants.]

Senate Bill 530 (S-2) would amend Part 213 of NREPA to do the following:

o Require an owner or operator to submit an initial assessment report to the
department within 180 days after a release was discovered. Currently, it must be
done within 90 days.

o Revise the information that must be included in an initial or final assessment, or
closure report.

o Prohibit the department from requiring a report to include information beyond
that specified in Part 213 of NREPA.

o Require a closure report to contain signed affidavits attesting to the fact that the
information in the report was complete and true, and that all corrective actions
complied with the requirements of the applicable RVCA standard.
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o Require a person submit closing reports to retain all related documents and date
for aminimum of six years and to make them available to the department.

Senate Bill 531 (S-2) would amend part 213 of NREPA to revise various definitions of
terms used throughout Part 213, and to add definitions of new terms.

Senate Bill 532 (S-2) would amend Part 213 of NREPA to authorize the Attorney
Genera (on behalf of the DEQ) to begin a civil action seeking declaratory judgment on
liability for future corrective action costs, and eliminate a provision alowing an
individua that isfined for failing to submit a report by the prescribed deadline to appeal
to the circuit court.

Additionally, the bill would delete provisions alowing an individual that was issued an
administrative order and believes the order is arbitrary and capricious to petition the DEQ
for reimbursement of costs incurred, and file an action against the DEQ in court if the
DEQ refuses to grant the petition. Instead, the individual would have the option to file a
petition to resolve any disputes with the DEQ related to the order.

Senate Bill 533 (S-1) would amend Part 213 of NREPA to prohibit the DEQ from
promulgating rules to implement Part 213, beginning on the bill's effective date, and
provide that a DEQ guideline, bulletin, interpretive statement, operational memorandum,
or form with instructions published under Part 213 would be advisory in nature and could
not be given the force of law.

All of the bills are tie-barred to each other, meaning none can take effect unless all of
them are signed into law.

FISCAL IMPACT:

These bills would make changes to the Leaking Underground Storage Tank (LUST)
program and would have an indeterminate fiscal impact on the Department of
Environmental Quality.

The LUST Program within the DEQ regulates the cleanup of contamination resulting
from leaking underground storage tanks in Michigan. When the Underground Storage
Tank programs were created in Michigan 25 years ago, approximately 21,800 releases
from underground storage tanks (USTs) that stored petroleum products were discovered.
Since that time, 12,750 of these storage tanks with "releases’ have been cleaned up and
closed. However, there are still approximately 9,100 releases at an estimated 7,100 sites
in Michigan that <till need the necessary corrective action taken to address
contamination.

The Department estimates that the average cost per cleanup per site is approximately
$400,000. About half of these 9,100 releases have no liable party - which means the
State of Michigan is responsible for their cleanup. Overall the total cost to the State to
remediate these sites for which the State has responsibility is estimated to be $1.8 billion.
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In Fiscal Year 2011-12, the DEQ budget appropriates $20.0 million funding from the
Refined Petroleum Fund to directly fund these cleanups.

SB 528

Senate Bill 528 (S-2) would reduce the number of audits that the Department is required
to make. In addition, the bill may reduce fee revenue to the Department by an unknown
amount. Section 21315(7) reduces the amount of the fee an owner or operator is required
to pay to petition for a review of a denied final assessment report or closure report from
$3,500 to $300. The bill may increase costs to the Attorney General because of the
provisions that the Attorney General is given the responsibility to enter into consent
orders or bring legal actions against liable partiesin certain cases.

SB 529

Senate Bill 529 (S-2) would allow owners or operators of USTsto petition for a contested
case hearing to resolve disputes on issues such as corrective actions, penalties, audits,
administrative orders, and information requests. Depending upon how many cases would
go through this administrative hearing process, the Department may incur additional
administrative costs under these provisions of the hill.

SB 533

Senate Bill 533 takes away the authority of the DEQ to promulgate rules to implement
Part 213 of NREPA and prohibits the use of guidelines, bulletins, interpretive statements,
or operational memorandum to be given the force and effect of law. While the bill's
provisions would save the Department any future costs of promulgating rules in this area,
the bill's fiscal impact overall on the Department is indeterminate.

Legidative Analyst: Jeff Stoutenburg
Fiscal Analyst: ViolaBay Wild

m This analysis was prepared by nonpartisan House staff for use by House members in their deliberations, and does
not constitute an official statement of legislative intent.

Analysis available at http://www.legidature.mi.gov LUST amendments Page5 of 5




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts false
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


