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A SUMMARY OF HOUSE BILL 4240 AS INTRODUCED 2-10-11 

 
House Bill 4240 would amend the Administrative Procedures Act to add the following 
restrictions for state agencies when adopting new rules and regulations. 
 
**A state agency would be prohibited from adopting a rule more stringent than federal 
standards unless specifically authorized by statute. 
 
**In implementing a federal program, a state agency would be required to adopt the rules 
and standards as promulgated by the federal government unless statute allows for a more 
efficient process. 
 
**A guideline, operational memorandum, bulletin, interpretive statement, or a form with 
instructions would be considered advisory and not given the force and effect of law.  A 
state agency could not rely on a guideline, operational memorandum, bulletin, 
interpretive statement, or instructions to support its decision to act or not act if that 
decision is subject to judicial review.  Additionally, a court could not rely upon a 
guideline, operational memorandum, bulletin, interpretive statement, or form with 
instructions to uphold an agency decision to act or refuse to act. 
 
**In instances where statute says a state agency can proceed by rule-making or by order, 
and an agency proceeds by order instead of rule-making, the order would not be given 
general applicability to those who were not parties prior to the proceeding or contested 
case before the order was issued. 
 
**A rule could not exceed the rule-making delegation contained in the statute that 
authorizes the rule-making. 

 
Currently when a state agency proposes new rules for small businesses and those rules 
will have a disproportionate impact on small businesses because of their size, the agency 
has to reduce the economic impact on small business by doing one or more of the 
following when it is lawful and feasible: 
 

• Establish differing compliance or reporting requirements or timetables for small 
business. 

• Consolidate or simplify the compliance and reporting requirements for small 
businesses. 
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• Establish performance rather than design standards, when appropriate. 
• Exempt small businesses from any or all of the requirements of the rule. 

 
 House Bill 4240 would rewrite this provision so that when a state agency proposes new 

rules for small businesses and those rules will have a disproportionate impact on small 
businesses because of their size, the agency would be required to consider exempting 
small businesses.  If not exempted, the agency must reduce the economic impact of the 
rule by doing all of the following when it is lawful and feasible.  (These factors must also 
be specifically addressed in the small business impact statement.) 

 
• Identify and estimate the number of small businesses affected by the proposed 

rule and its probable effect on small businesses. 
• Establish differing compliance or reporting requirements or timetables for small 

businesses under the rule after projecting the required reporting, record keeping, 
and other administrative costs. 

• Consolidate, simplify, or eliminate the compliance and report requirements for 
small businesses under the rule and identify the skills necessary to comply with 
the requirements. 

• Establish performance standards to replace design or operational standards 
required in the proposed rule. 
 

Currently, if appropriate in reducing a rule's disproportionate economic impact on small 
business, an agency can classify small businesses as:  (1) having 0-9 full-time employees; 
(2) 10-40 employees; or (3) 50-249 full-time employees.  The bill would require the use 
of these classifications. 

 
A proceeding to contest the validity of the processing of a rule on the grounds of 
noncompliance with relevant provisions of the APA would have to begin within two 
years after the rule goes into effect.  Additionally, the act currently provides that unless 
an exclusive procedure or remedy is provided by statue, the validity or applicability of a 
rule may be determined in an action for declaratory judgment if the court finds the rule or 
its application interferes or impairs, or threatens to interfere or impair, the legal rights of 
the plaintiff.  The bill would amend that provision so that the failure of an agency to 
accurately assess the impact of a rule on businesses, including small businesses, in the 
regulatory impact statement would also be taken into account in judging the validity or 
applicability of a rule. 
 
This bill also allows a person alleging a violation regarding the processing of a rule to 
bring action for damages in the circuit court of the county in which the plaintiff resides or 
in the Ingham County Circuit Court. If a violation is found to have occurred, the court 
can award up to 10 times to the cost of any permit fees, as well as, the actual and 
reasonable costs for witness and attorney fees. 
 
MCL 24.232, et al. 
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FISCAL IMPACT:  
 

The bill would increase the costs of processing administrative rules by the several 
departments and agencies.  While current law requires departments and agencies to 
consider the impact of proposed administrative rules on small businesses, the bill would 
require a more detailed review of proposed rules on small businesses (categorized by the 
number of employees) and further consideration of alternative means of compliance 
(including outright exemption) by small businesses.  This provision would increase 
departmental and agency administrative costs by a relatively minor amount.   
  
The bill also restricts the ability to departments and agencies to promulgate 
administrative rules that are more stringent than applicable federal standards.  This 
provision would have an indeterminate fiscal impact on the state and local units, 
depending on how it ultimately impacted rules promulgated by the several departments 
and agencies.  Recent experiences with some agencies promulgating rules that have (or 
would have) exceeded the applicable federal requirements have yielded divergent 
opinions on the cost impact of those rules, with rules potentially resulting in cost 
increases on regulated industries (under one view) and cost savings (under another view). 
  
The bill also expands the ability of affected interests to challenge the validity of 
administrative rules and be compensated for damages when an agency is found to have 
violated the APA's rule promulgation provisions.  Making an agency liable for damages 
would tend to increase state costs, although the extent to which costs would increase isn't 
known.  It's not immediately known how often rules are invalidated by the courts.  The 
bill provides that the damage award would be up to 10 times the amount of any permit 
fees paid by the challenging party.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Legislative Analyst: Jeff Stoutenburg 
 Fiscal Analyst: Mark Wolf 
 
■ This analysis was prepared by nonpartisan House staff for use by House members in their deliberations, and does 
not constitute an official statement of legislative intent. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts false
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


