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A SUMMARY OF HOUSE BILL 4186 ASINTRODUCED 2-2-13

House Bill 4186 would amend Public Act 213 of 1965, which provides for the setting
aside (or expunging) of convictions under certain circumstances, to do the following:

e Allow a felony to be expunged if an individual had no more than two
misdemeanor convictions.

e If anindividual had no more than two misdemeanor convictions, alow either or

both to be expunged.

Add to the list of offenses that may not be expunged.

Revise the time limitations for filing an application to expunge a conviction.

Revise the information required to be included on an application for expunction.

Define terms.

Public Act 213 of 1965 provides a mechanism by which a person who has only one
criminal conviction (either afelony or a misdemeanor) can apply to the court for an order
setting aside the conviction. Public Act 64 of 2011 expanded this provision to apply it
also to a person who had two minor offenses in addition to the felony or misdemeanor the
person was applying to expunge; a "minor offense” is defined to mean a misdemeanor or
ordinance violation for which the maximum term of imprisonment is 90 days and that
was committed when the person was 21 years of age or younger. However, not al
convictions are eligible to be set aside, as described later in the analysis, such as
convictions for traffic offenses or felonies carrying life sentences.

The bill would revise the above provision to instead allow, with some exceptions, a
person to file an application with the convicting court for an order setting aside one or
more convictions as follows:

e A person convicted of one felony offense and not more than two misdemeanor
offenses could petition to set aside the felony offense. (A traffic offense would
not constitute a misdemeanor, unless it had been for operating while intoxicated.)

e A person convicted of not more than two misdemeanor offenses and no other
felony or misdemeanor offenses could apply to have either or both of the
misdemeanor convictions set aside. (A traffic offense would not constitute a
misdemeanor, unless it had been for operating while intoxicated.)
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"Operating while intoxicated" would mean a violation of the drunk and drugged driving
laws listed in Sections 625 and 625m (commercial drivers) of the Michigan Vehicle Code
or any substantially corresponding local ordinance, tribal law, law of another state, or
federal law. Thus, a conviction for any of these offenses would count as a felony or
misdemeanor conviction and, as atraffic offense, could not be expunged.

Convictions not eligible to be set aside.

Not all felony or misdemeanor convictions are eligible to be expunged. A conviction
cannot be set aside for a felony that is punishable by life imprisonment (or an attempt to
commit such a felony); for a conviction for a violation or attempted violation of the
criminal sexua conduct (CSC) statutes (with the exception of CSC in the fourth degree);
for offenses involving child sexually abusive materials; for offenses involving the use of
a computer to commit numerous crimes including soliciting sex with a minor, stalking,
causing death by explosives, or swatting; or for atraffic offense.

The bill would not change this, but would specify that a "traffic offense” includes, but is
not limited to, a conviction for operating while intoxicated.

In addition, the bill would add another offense to the list of convictions that could not be
set aside; that is, a conviction that is a felony involving domestic violence if the person
had a prior misdemeanor conviction for domestic violence could not be expunged. (This
provision would pertain to convictions for crimes in which the victim is a spouse, a
former spouse, an individual with whom the person has had a child in common, an
individual with whom the person has or has had a dating relationship, or an individual
residing or who had resided in the same household as the person.)

Deferral/dismissals as misdemeanor convictions.

Currently, some misdemeanor offenses allow a first-time offender to have the conviction
deferred; if the offender successfully completes probation, the charges are dismissed.
Though the person was not "convicted" of the crime, a non-public record of the deferral
and dismissal is retained by law enforcement agencies. In addition, a deferral and
dismissal is sometimes counted as a prior offense for the purposes of sentencing. The hill
would consider such a deferral and dismissal as a misdemeanor when determining a
person's eligibility for expunction of adifferent felony or misdemeanor.

The offenses described in the bill that would count as a misdemeanor conviction even
though the charge was deferred and dismissed include Section 703 of the Michigan
Liquor Control Act (purchase, possession, and consumption by a minor); Section
1070(1)(B)(i) of the Revised Judicature Act (completion of drug treatment program);
sections of the Code of Criminal Procedure dealing with (a) assignment of youthful
trainees, (b) domestic violence, or (c) cases of delayed sentencing; Section 7411 of the
Public Health Code relating to first time drug offenses; Section 350a of the Michigan
Pena Code, which deals with the taking or retaining of a child by an adoptive or natural
parent with the intent to conceal from another with parenting rights; Section 430 of the
Penal Code, which deals with health professionals working under the influence of alcohol
or controlled substances; or a dismissal under any other Michigan law or of one of its
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political subdivisions similar to these that provides for the deferral and dismissal of a
felony or misdemeanor charge.

Application for expunction.

The act requires certain information to be included with the application for setting aside a
conviction. The bill would revise the information currently required to be on a statement
that is required to be included with the application and require an additional statement as
follows:

e A statement that the applicant had not been convicted of an offense other than the
conviction or convictions sought to be set aside as a result of the application and
not more than two nondisqualifying convictions described in subsection (2).
(Currently, this statement requires the applicant to state that he or she had not
been convicted of an offense other than the conviction being sought to be set aside
and not more than two minor offenses, if applicable.)

e A statement listing all actions enumerated in subsection (2) that were initiated
against the applicant and have been dismissed.

(Subsection (2) pertains to offenses which were deferred and dismissed.)

Further, if a petition to expunge a conviction is denied by the convicting court, the person
must wait at least three years from the date of the denial before filing another petition
concerning the same conviction or convictions, unless the court specified an earlier date
in the order denying the petition.

Time limitations.

Currently, an application to set aside a conviction can be made five years after the
sentence is imposed or five years after completion of any term of imprisonment imposed
for that conviction, whichever islater.

House Bill 4186 would revise the time limitations. Under the hill, to set aside either a
felony or misdemeanor conviction, a person would have to wait until at least five years
after whichever of the following events related to the conviction to be set aside occurred
last:

Imposition of the sentence.
Completion of probation.
Discharge from parole.
Completion of imprisonment.

Who Can Access the Non-public Record. By law, the state police must retain a
nonpublic record of the order setting aside a conviction and of the record of the arrest,
fingerprints, conviction, and sentence of the applicant in the case for which the order
applies. This nonpublic record can only be made available to a court, an agency of the
judicia branch of state government, a law enforcement agency, a prosecuting attorney,
the attorney general, or the governor and only for purposes alowed by statute (for
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instance, to show that a person who has filed an application to set aside a conviction has
previously had a conviction set aside).

The bill would expand access to the nonpublic records to the Department of Corrections
to determine if a person applying for employment with the department had had a
conviction set aside.

Retention of Safequards. The bill would not affect safeguards currently contained in the
law. A copy of the application for expunction would still have to be served on the
attorney general and the office of the prosecutor who prosecuted the crime. The attorney
general and local prosecutor would still have an opportunity to contest the application. A
notice of the application would still have to be sent to the victim of an assaultive crime,
and he or she could still appear at any proceeding concerning that conviction and could
still make written or ora statements. The court would still have to determine that the
expunction was warranted and consistent with the public welfare.

Fingerprints. The bill would require an applicant to submit just one complete set of
fingerprints to the Department of State Police instead of two as currently required and to
forward them electronically. (This change reflects the current practice of the department
to send a copy of the fingerprints to the Federal Bureau of Investigation via electronic
transmission. Therefore, two sets are no longer needed.)

Definitions.

The bill would define a "misdemeanor” as being: (1) a violation of a Michigan, state,
federal, or tribal penal law that is not a felony; (2) a violation of an order, rule, or
regulation of a state agency that is punishable by imprisonment for not more than one
year or afine that is not a civil fine, or both; (3) a violation of alocal ordinance in this
state that substantially corresponds to (1) or (2) that is not a felony; (4) aviolation of the
law of another state or political subdivision of another state substantially corresponding
to aviolation listed in (1)-(3) that is not afelony; or asimilar violation of (1) or (2) under
federal law. "Indian tribe" would mean an Indian tribe, Indian band, or Alaskan Native
Village recognized by federal law or formally acknowledged by a state.

"Felony" would mean either of the following, as applicable: (1) for purposes of the
offense to be set aside, a violation of a Michigan pena law punishable by imprisonment
for more than one year or expressly designated by law to be afelony; or, (2) for purposes
of identifying a prior offense, a violation of a penal law of this state, of another state, or
the U.S. that is punishable by imprisonment for more than one year or is expressly
designated by law to be a felony. (Some crimes designated as a misdemeanor carry a
maximum penalty of two years imprisonment and so would be counted under this
provision as afelony.)

The bill would delete the definition of "minor offense”.

MCL 780.621, 780.623, and 780.624
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BACKGROUND INFORMATION:

The issue of expanding eligibility for expunction of crimina convictions has been
discussed for many years. Similar legidation was introduced in the previous five
legislative sessions. House Bill 5493 in the 2003-2004 session and House Bill 4327 in
the 2005-2006 session were passed by the House but failed to see action in the Senate.
House Bill 5213 in the 2007-2008 session, House Bill 4405 from 2009-2010, and House
Bill 4106 of last session were reported from committee but died on the House floor.

Senate Bill 159 of the 2011-2012 legidlation session, which became Public Act 64 of
2011, expanded eligibility for expunction so that a person could apply to have afelony or
a misdemeanor conviction expunged even if that person also had a conviction for one or
two minor offenses committed when the person was 21 years of age or younger.

FISCAL IMPACT:

For asimilar bill last session, it was determined that the legislation would have little to no
fiscal impact on the Judiciary. Although there could be increased administrative time to
process applications, it is not believed that this would increase costs to the state or local
units of government.

The bill would likely not have a significant fiscal impact on the Department of State
Police. Per statute, the cost for processing the fingerprints and application to set aside an
adult conviction is $50. Thisbill does not alter the amount of the fee.

Legidative Analyst: Susan Stutzky
Fiscal Analyst: Mark Wolf

m This analysis was prepared by nonpartisan House staff for use by House members in their deliberations, and does
not constitute an official statement of legislative intent.

Analysis available at http://www.legidature.mi.gov HB 4186 Page5of 5




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts false
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


