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SUMMARY::

House Bill 5456 would amend the Revised Judicature Act to add Chapter 30A, regarding
civil actions involving the health effects of asbestos exposure (“asbestos actions”) and
claims against a trust or settlement fund established to provide compensation to claimants
related to asbestos (an “asbestos trust”). Chapter 30A would be designated the “Asbestos
Bankruptcy Trust Claims Transparency Act.”

Plaintiff statement and trust claims materials
The bill would require the plaintiff in an asbestos action to do all of the following within
30 days after the action is filed (or 30 days after HB 5456 takes effect, whichever is later):

e Provide a statement signed by the plaintiff and his or her lawyer, under penalty of
perjury, attesting that all potential claims against an asbestos trust have been
investigated and that all the claims that could be made by the plaintiff have been
completed and filed. (Incomplete, deferral, or “placeholder” claims would not be
considered completed and filed.) The statement would also have to give the status
of each claim filed and indicate any requests to defer, suspend, withdraw, or
otherwise alter the standing of a claim.

e Provide all trust claims materials to all parties to the action, including materials
relating to conditions other than those that are the basis for the asbestos action. The
asbestos trust would also have to certify that the trust claims materials submitted
are true and complete.

Trust claims materials would mean a final executed proof of claim and all
other documents related to a claim against an asbestos trust. They would
include claims forms, supplementary materials, affidavits, depositions, trial
testimony, work history, medical and health records, documents reflecting
the status of a claim, and all documents related to the settlement of a settled
claim.

e If'the plaintiff’s claim against an asbestos trust was based on exposure to asbestos
through another individual, produce the trust claims materials that were submitted
to an asbestos trust by that individual, if they are available to the plaintiff or his or
her lawyer.
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The plaintiff would have 30 days after modifying a claim, receiving information related to
a claim, or filing a new claim to update the trust claims materials provided above. If the
plaintiff failed to provide the trust claims materials, or failed to update them within 30
days, the court could dismiss the asbestos action.

A plaintiff in an asbestos action would include a personal representative for an
estate or a conservator or next friend for a minor or incapacitated individual.

Defendant stay request

Under the bill, if the defendant in an asbestos action identified an asbestos trust claim not
previously identified that the defendant thinks the plaintiff could file, the defendant could
request a stay of the proceeding. The plaintiff would then have to file the asbestos trust
claim, file a response stating why there is insufficient evidence to file such a claim, or file
a response requesting the court to determine that the cost of filing the claim would exceed
the amount the plaintiff could expect to recover.

If the court finds that there is a sufficient basis for the plaintiff to file the claim, the court
would be required to stay the asbestos action until the plaintiff files the claim and produces
the related trust claims materials.

If the court finds that the cost of submitting the claim exceeds the amount the plaintiff
could reasonably expect to recover, the court would be required to stay the asbestos action
until the plaintiff files a verified statement of his or her history of exposure to, or other
connection with, the asbestos that is covered by the asbestos trust.

The court could not schedule the asbestos action for trial less than 60 days after the plaintiff
complies with the above.

Adjustment of judgment

The bill would provide that if a plaintiff obtained a judgment in an asbestos action and
went on to file a claim against an asbestos trust that was in existence at the time of that
judgment, the defendant could file a motion to have the court reopen and adjust the
judgment by the amount of the subsequent asbestos trust payments the plaintiff obtained.
The defendant’s motion could not be filed more than 1 year after the judgment was entered.

Trust governance documents, asbestos trust discovery

The bill would make trust claims materials and trust governance documents admissible in
evidence in an asbestos action. The bill would exempt them from any claim of privilege
and establish the presumption that they are relevant and authentic.

Trust governance documents would mean all documents that relate to eligibility
and payment levels for an asbestos trust. They would include claims payment
matrices, trust distribution procedures, and plans for reorganization.

Under the bill, the defendant in an asbestos action could seek discovery from an asbestos
trust. The plaintiff would not be allowed to claim privilege or confidentiality, and would
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be required to provide consent, including giving the asbestos trust any authorization it may
require to release the materials sought by the defendant.

Any trust materials that are sufficient to entitle a claim to consideration for payment under
the trust governance documents would also be sufficient to support a jury finding that the
plaintiff was exposed to products for which the trust was established to provide
compensation and that this exposure is a substantial contributing factor in causing the
plaintiff’s injury.

Applicability

Chapter 30A would apply to asbestos actions filed on or after the effective date of HB 5456
and to pending actions in which trial has not begun on or before that date. However, if the

application of the chapter would unconstitutionally affect a vested right, the chapter would
only be applied prospectively.

Proposed MCL 600.3010 et seq.
FISCAL IMPACT:

The bill would have no fiscal impact on the state or units of local government.

Legislative Analyst: Rick Yuille
Fiscal Analyst: Robin Risko

m This analysis was prepared by nonpartisan House Fiscal Agency staff for use by House members in their
deliberations, and does not constitute an official statement of legislative intent.
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