HISTORIC PRESERVATION TAX CREDIT ‘ S.B. 54:
SUMMARY OF INTRODUCED BILL
& IN COMMITTEE.

*_ Senate Fiscal Agency /
5 f% P.O. Box 30036 BILL ¢
-

y ANALYSIS Telephone: (517) 373-5383
Lansing, Michigan 48909-7536 |

Fax: (517) 373-1986

Senate Bill 54 (as introduced 1-23-19)
Sponsor: Senator Wayne Schmidt
Committee: Finance

Date Completed: 12-11-19
CONTENT

The bill would amend the Income Tax Act to restore the State Historic Preservation
Tax Credit Program. Specifically, the bill would add Section 266a to Part 1 of the Act
and Section 675 to Part 2 to do the following:

-- Allow a qualified taxpayer with a rehabilitation plan certified after December 31,
2018, to credit against the income tax or Corporate Income Tax (CIT) 25% of
the qualified expenditures that met eligibility criteria for the historic
rehabilitation credit under the Internal Revenue Code for the rehabilitation of a
historic resource.

-- Require a qualified taxpayer to apply to and receive certification from the
Michigan State Housing Development Authority (MSHDA) that the historic
significance, the rehabilitation plan, and the completed rehabilitation of the
historic resource met certain criteria in order to be eligible for the proposed
credit.

-- Require a qualified taxpayer to file for certification with MSHDA to qualify for the
historic rehabilitation credit allowed under the Internal Revenue Code if the
taxpayer were eligible for it, unless a filing had occurred previously.

-- Require a historic resource to meet certain criteria.

-- Specify that the portion of the credit that exceeded the taxpayer's tax liability
for the year would not be refunded but could be carried forward to offset tax
liability in subsequent tax years for 10 years or until used up, whichever occurred
first.

-- Allow a qualified taxpayer under Part 1 to elect to forgo the carryover period and
receive a refund equal to 90% of the amount of the credit that exceeded the
qualified taxpayer's tax liability if the credit amount were less than $250,000.

-- Allow a qualified taxpayer under Part 2 to assign all or a portion of the credit,
and allow an assigned credit amount to be claimed under Part 1 or Part 2.

-- Require a percentage of the credit amount previously claimed to be added back
to the tax liability of the qualified taxpayer, if the certificate of completed
rehabilitation were revoked or if the historic resource were sold or disposed of
less than five years after being placed in service.

-- Allow MSHDA to inspect a historic resource at any time during the rehabilitation
process and revoke certification of completed rehabilitation under certain
circumstances.

-- Specify that the total of the credits claimed under the bill for a rehabilitation
project could not exceed 25% of the total qualified expenditures eligible for a
credit for that rehabilitation project.
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(Part 1 of the Income Tax Act imposes a tax on the income of individuals and noncorporate
entities. Part 2 of the Act imposes the Corporate Income Tax on every taxpayer with business
activity within the State or ownership interest or beneficial interest in a flow-through entity
that has business activity in the State. Part 2 also imposes a tax on pensions written by
financial institutions and a franchise tax on insurance companies.)

Definitions

"Historic resource" would mean a publicly or privately owned historic building, structure, site,
object, feature, or open space located within a historic district designated by the National
Register of Historic Places, the State Register of Historic Sites, or a local unit acting under the
Local Historic Districts Act, or that is individually listed on the State Register of Historic Sites
or National Register of Historic Places. The term would include all of the following:

-- An owner-occupied personal residence or a historic resource located within the property
boundaries of that personal residence.

-- An income-producing commercial, industrial, or residential resource or a historic resource
located within the property boundaries of that resource.

-- A resource owned by a governmental body, nonprofit organization, or tax-exempt entity
that is used primarily by a taxpayer lessee in a trade or business unrelated to the
governmental body, nonprofit organization, or tax-exempt entity and that is subject to
tax under Part 1 or Part 2 of the Income Tax Act.

-- A resource that is occupied or used by a governmental body, nonprofit organization, or
tax-exempt entity under a long-term lease or lease with option to buy agreement.

-- Any other resource that could benefit from rehabilitation.

"Qualified taxpayer" would mean a person that is an assignee under proposed Section 675 or
either owns the resource to be rehabilitated or has a long-term lease agreement with the
owner of the historic resource and that has qualified expenditures for the rehabilitation of the
historic resource equal to or greater than 10% of the State equalized valuation (SEV) of the
property. If the historic resource to be rehabilitated were a portion of a historic or nonhistoric
resource, the SEV of only that portion of the property would have to be used. If the assessor
for the local tax collecting unit in which the historic resource was located determined the SEV
of that portion, that assessor's determination would have to be used for the purposes of the
definition. If the assessor did not determine the SEV of that portion, qualified expenditures,
for the purposes of the definition, would have to be equal to or greater than 5% of the
appraised value as determined by a certified appraiser. If the historic resource to be
rehabilitated did not have a State equalized valuation, qualified expenditures would have to
be equal to or greater than 5% of the appraised value of the resource as determined by a
certified appraiser.

"Qualified expenditures" would mean capital expenditures that qualify, or would qualify except
that the taxpayer elected to transfer the credit, or entered into a written agreement, for a
rehabilitation credit under Section 47(A)(2) of the Internal Revenue Code if the taxpayer is
eligible for the credit under that section or, if the taxpayer is not eligible, the qualified
expenditures that would qualify under Section 47(A)(2) of the Code except that the
expenditures are made to a historic resource that is not eligible for the credit under that
section, that were paid. Qualified expenditures would not include capital expenditures for
nonhistoric additions to a historic resource except an addition that was required by State or
Federal regulations that related to historic preservation, safety, or accessibility.

(Section 47 of the Internal Revenue Code provides for a rehabilitation tax credit. Section

47(A)(2) specifies that the rehabilitation credit for any taxable year is the sum of 20% of the
qualified rehabilitation expenditures with respect to any certified historic structure.)
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"Rehabilitation plan" would mean a plan for the rehabilitation of a historic resource that meets
the U.S. Secretary of the Interior's standards for rehabilitation and guidelines for rehabilitation
of historic buildings under 36 CFR Part 67.

Credit Eligibility

Under each proposed section, a qualified taxpayer with a rehabilitation plan certified after
December 31, 2018, could credit against the tax imposed under Part 1 or Part 2, as applicable,
the amount determined under the bill for the qualified expenditures for the rehabilitation of a
historic resource under the rehabilitation plan in the year in which the certification of
completed rehabilitation of the historic resource was issued. Only those expenditures that
were paid or incurred during the time periods prescribed for the credit under Section 47(A)(2)
of the Internal Revenue Code and any related Treasury regulations would be considered
qualified expenditures. (The credit under Section 47(A)(2) of the Internal Revenue Code is
referred to below as the Federal credit.)

The credit allowed under the bill would be 25% of the qualified expenditures that were eligible
for the Federal credit (or would have been eligible except that the taxpayer elected to transfer
the credit under Part 1, or entered into an agreement with MSHDA to sell or transfer the
historic resource under Part 2), if the taxpayer were eligible for the Federal credit. If the
taxpayer were not eligible for the Federal credit, the credit allowed under the bill would be
25% of the qualified expenditures that would qualify under the Federal credit except that they
were made to a historic resource that was not eligible for that credit. These provisions would
be subject to both of the following:

-- A taxpayer with qualified expenditures that were eligible for the Federal credit could not
claim a credit under the bill for those expenditures unless the taxpayer had claimed and
received a credit for the qualified expenditures under the Internal Revenue Code or the
taxpayer had elected to transfer the credit.

-- A credit under the bill would have to be reduced by the amount of a credit received by the
taxpayer for the same qualified expenditures under the Internal Revenue Code.

To be eligible for the credit under bill, the taxpayer would have to apply to and receive
certification from MSHDA that the historic significance, the rehabilitation plan, and the
completed rehabilitation of the historic resource met the criteria under the bill and either of
the following:

-- The historic resource contributed to the significance of the historic district in which it was
located; both the rehabilitation plan and completed rehabilitation of the historic resource
met the U.S. Secretary of the Interior's standards for rehabilitation and guidelines for
rehabilitating historic buildings; and all rehabilitation work had been done to or within the
walls, boundaries, or structures of the historic resource or to historic resources located
within the property boundaries of the resource.

-- The taxpayer had received certification from the National Park Service that the historic
resource's significance, the rehabilitation plan, and the completed rehabilitation qualified
for the Federal credit.

If a qualified taxpayer were eligible for the Federal credit, the qualified taxpayer would have
to file for certification with MSHDA to qualify for that credit. If the qualified taxpayer had
previously filed for certification with MSHDA to qualify for the Federal credit, additional filing
for a credit allowed under the bill would not be required.
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Historic Resource Criteria

Qualified expenditures for the rehabilitation of a historic resource could be used to calculate

the credit under the bill if the historic resource met one of the criteria in two sets of criteria.
First, the resource would have to be one of the following during the tax year in which a credit
under the bill was claimed for those qualified expenditures:

-- Individually listed on the National Register of Historic Places or the State Register of
Historic Sites.

-- A contributing resource located within a historic district listed on the National Register of
Historic Places or the State Register of Historic Sites.

-- A contributing resource located within a historic district designated by a local unit under
an ordinance adopted under the Local Historic Districts Act.

In addition, the historic resource would have to meet one of the following during the tax year
in which the credit was claimed for the qualified expenditures:

-- Be located in a designated historic district in a local unit of government with an existing
ordinance under the Local Historic Districts Act.

-- Be located in an incorporated local unit of government that did not have an ordinance
under the Act, and had a population of less than 5,000.

-- Be located in an unincorporated local unit of government.

-- Be located in an incorporated local unit of government that did not have an ordinance
under the Act, and was located within the boundaries of an association that had been
chartered under Public Act 39 of 1889 (which authorizes the formation of corporations for
the purchase and improvement of grounds to be occupied for summer homes, camp-
meetings, or meetings of assemblies or associations and societies).

-- Be subject to a historic preservation easement.

Carryforward, Refund, & Revocation

If a credit allowed under the bill for the tax year, and any unused carryforward of the credit,
exceeded the taxpayer's tax liability for the tax year, the excess portion would not be refunded
but could be carried forward to offset tax liability in subsequent tax years for 10 years or until
used up, whichever occurred first. If the credit amount allowed were less than $250,000, a
qualified taxpayer could elect to forgo the carryover period and receive a refund of the amount
of the credit that exceeded the taxpayer's tax liability. The amount of the refund would have
to be equal to 90% of the amount of the credit that exceeded the tax liability. An election
would have to be made in the year that a certificate of completed rehabilitation was issued
and would be irrevocable.

If a certificate of completed rehabilitation were revoked or if the historic resource were sold
or disposed of less than five years after being placed in service as defined under the Internal
Revenue Code and related Treasury regulations, a percentage of the credit amount previously
claimed relative to that historic resource would have to be added back to the tax liability of
the qualified taxpayer that received the certificate of completed rehabilitation and not the
assignee in the year of the revocation, as shown in the table below.
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Years after Resource was Placed in | Percentage to be Added Back
Service

Less than one 100%

One or more but less than two 80%

Two or more but less than three 60%

Three or more but less than four 40%

Four or more but less than five 20%

Under proposed Section 675, if a qualified taxpayer had an unused carryforward of the credit,
the amount otherwise added back to the taxpayer's tax liability could instead be used to
reduce the taxpayer's carryforward. In addition, the add-back requirement would not apply if
the qualified taxpayer entered into a written agreement with MSHDA that would allow for the
transfer or sale of the historic resource and provided the following:

-- Reasonable assurance that, after the transfer, the property would remain a historic
resource during the five-year period after it was placed in service.

-- A method that the Department of Treasury could use to recover an amount from the
taxpayer equal to the appropriate percentage of credit added back.

-- An encumbrance on the title to the historic resource being sold or transferred, stating that
the property would have to remain a historic resource throughout the five-year period
after it was placed in service.

-- A provision for the payment by the taxpayer of all legal and professional fees associated
with the drafting, review, and recording of the written agreement.

Transfer of Credit under Part 1

Under proposed Section 266a, a qualified taxpayer could elect to forgo claiming the credit and
transfer the credit along with the ownership of the property for which the credit could be
claimed to a new owner. The new owner would have to be treated as the qualified taxpayer
having incurred the rehabilitation costs and would be subject to the recapture provisions if
the new owner sold or disposed of the property within five years after acquiring the property.

For purposes of these provisions and the credit revocation provisions, the placed in service
date for a new owner would be the date the new owner acquired the property for which the
credit was claimed.

Assignment of Credit under Part 2

Under proposed Section 675, a qualified taxpayer could assign all or any portion of the credit
allowed under that section. The assignment would be irrevocable and would have to be made
in the tax year in which a certificate of completed rehabilitation was issued. A qualified
taxpayer could claim a portion of a credit and assign the remaining amount. If the qualified
taxpayer both claimed and assigned portions of the credit, the taxpayer would have to claim
the portion it claimed in the tax year in which a certificate of completed rehabilitation was
issued. An assignee could subsequently assign the credit or any portion of it to one or more
assignees. An assighment or subsequent reassignment of a credit could be made in the year
the certificate of completed rehabilitation was issued. A credit assignment or subsequent
reassignment would have to be made on a form prescribed by the Department of Treasury.
The Department or its designee would have to review and issue a completed assignment or
reassignment certificate to the assignee or reassignee. An assigned credit amount could be
claimed against the assignees' tax under Part 1 or Part 2 of the Income Tax Act. An assignee
or subsequent reassignee would have to attach a copy of the completed assignment certificate
to the annual return required to be filed under Part 2 for the tax year in which the assignment
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or reassignment was made and the assignee or reassignee first claimed the credit, which
would have to be the same tax year.

A credit amount assigned under proposed Section 675 could be claimed against a partner's,
member's, or shareholder's tax liability under Part 1.

Authority Inspection

The bill would allow MSHDA to inspect a historic resource at any time during the rehabilitation
process and to revoke certification of completed rehabilitation if the rehabilitation were not
undertaken as represented in the rehabilitation plan or if unapproved alterations to the
completed rehabilitation were made during the five years after the tax year in which the credit
was claimed. The Authority would have to promptly notify the Department of Treasury of a
revocation.

Additional Provisions

The Authority could impose a fee to cover the administrative cost of implementing the
program under the bill. The Authority could also promulgate rules to implement the bill's
provisions.

A qualified taxpayer would be required to attach all of the following to the qualified taxpayer's
annual return:

-- Certification of completed rehabilitation.

-- Certification of historic significance related to the historic resource and the qualified
expenditures used to claim a credit under the bill.

-- A completed assignment form if the qualified taxpayer were an assignee of any portion of
a credit allowed under that section, or if the qualified taxpayer or assignee had assigned
any portion of a credit under Section 675.

The total of the credits claimed under the bill for a rehabilitation project could not exceed
25% of the total qualified expenditures eligible for a credit for that rehabilitation project.

The Authority would have to report all of the following to the State Legislature annually for
the immediately preceding State fiscal year:

-- The fee schedule used by MSHDA and the total amount of fees collected.
-- A description of each rehabilitation project certified.
-- The location of each new and ongoing rehabilitation project.

Proposed MCL 206.266a & 206.675 Legislative Analyst: Drew Krogulecki
FISCAL IMPACT

Based on Michigan's previous experience with historic preservation credits and recent changes
in Federal tax law, the bill would reduce State revenue by approximately $42.0 million to
$50.4 million per year, with the overwhelming majority of the impact reducing General Fund
revenue. Most historic preservation credits claimed under the current law are claimed by
business filers, and are claimed under the Michigan Business Tax (MBT). The bill would add
the credit to the Michigan Corporate Income Tax (CIT), which currently does not allow any
credits. Taxpayers that currently claim the credit under the MBT would not be affected by the
provisions of the bill until those taxpayers exhausted all MBT certificated credits and shifted
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to filing CIT returns, or in the case of pass-through entities, such as partnerships and S-
corporations, to filing individual income tax returns.

Historically, the credit reduced State revenue by approximately $10.0 million to $12.0 million
per year. However, changes in the treatment of the Federal version of the credit would cause
the bill's impact to be greater than when the State previously offered the credit. These
changes, adopted as part of the Tax Cut and Jobs Act, altered the Federal credit by shifting it
from a 20% credit in one year to a 20% credit spread out over five years. As a result, under
previous law a taxpayer would claim a Federal credit for 20% of eligible expenses, and the
remaining cost of the credit to the State would be 5% of eligible expenses. Under current
Federal law, the taxpayer would receive only a Federal credit for 4% of the expenditures in
the first year, and the bill would make the taxpayer eligible for a credit on the remaining 21%
of expenditures.

Furthermore, because the bill would increase the total effective credit rate, the bill likely would
stimulate additional activity which would increase the cost of the credit relative to historical
levels. Previously, between Federal and State provisions, a taxpayer would receive a total
credit equal to 25% of the eligible expenses. Under the bill and the changes in Federal law,
the total effective credit would equal 41%: a 4% Federal credit in the year the expenses were
made, plus the bill's 21% credit in the year the expenses were made, plus an additional 4%
Federal credit in each of the following four tax years (for a total of 16% of eligible
expenditures). The almost-doubled effective tax credit rate under the bill likely would
generate additional activity eligible for the credit, increasing the chances that the bill would
reduce State revenue by more than $50 million per year.

Fiscal Analyst: David Zin

SAS\S1920\s54sa
This analysis was prepared by nonpartisan Senate staff for use by the Senate in its deliberations and does not constitute an official
statement of legislative intent.

Page 7 of 7 Bill Analysis @ www.senate.michigan.gov/sfa sb54/1920




