HOUSE BILL NO. 6423

September 28, 2022, Introduced by Rep. Calley and referred to the Committee on Rules and
Competitiveness.

A bill to amend 1976 PA 267, entitled
"Open meetings act,"
by amending sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 9%9a, 10, 11, 12, 13,
and 13a (MCL 15.261, 15.262, 15.263, 15.264, 15.265, 15.266,
15.267, 15.268, 15.269, 15.269%a, 15.270, 15.271, 15.272, 15.273,
and 15.273a), section 2 as amended by 2001 PA 38, section 3 as
amended by 2020 PA 254, section 4 as amended by 1984 PA 87, section
5 as amended by 2012 PA 528, section 7 as amended and section 13a
as added by 1996 PA 464, section 8 as amended by 2021 PA 166,
section 9 as amended by 2004 PA 305, and section 9a as added by
2022 PA 63, and by adding section 5a.
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THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
Sec. 1. (1) This act shatdl—beknoewn—and—may be cited as the

I1open—"open meetings act".

(2) This act shell—supersede—supersedes all local charter

He

provisions, ordinances, or resolutions whieh—that relate to
requirements for meetings of local public bodies to be open to the
public.

(3) After—+£h Ltz Aot PSS N PN rothineatn +hiao
ITICTT LS i ) i S 2 U Ay A\ N & By Uy |\ CIT 1O (_A.\_/L_,, J.l\Jk,.l.J._LLJ.g i S CTIT 1O

D

+t—a—A public body frem—adeptirng—may adopt an

ordinance, resolution, rule, or charter provision whieh—woutd

this act requires.

Sec. 2. As used in this act:

(a) "Closed session" means a meeting or part of a meeting
closed to the public. Closed session includes a quorum of a public
body deliberating by email, text message, or other electronic
communication during an open session.

(b) "Decision" means a determination, action, vote, or
disposition upon a motion, proposal, recommendation, resolution,
order, ordinance, bill, or measure on which a vote by members of a
public body is required and by which a public body effectuates or
formulates public policy.

(c) "Deliberation" means the act of carefully considering
issues and options before making a decision or taking some action.

(d) "Meeting" means the formal or informal convening of a
public body at which a quorum is present for the purpose of
deliberating toward or rendering a decision on a public policy, or

any meeting of the board of a nonprofit corporation formed by a
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city under section 4o of the home rule city act, 1909 PA 279, MCL
117.40. Meeting does not include a social, professional, or chance
gathering not designed to avoid this act. For example, meeting does
not include addressing a civic organization, listening to
neighborhood concerns, or observing demonstrations; nor does it
include attending a workshop, training, seminar, informational
gathering, or professional conference if the event is designed to
convey information about areas of interest common to all event
participants.

(e) "Online" means on a portion of a public body's website
that is fully accessible to the public, such as a homepage or
separate webpage dedicated to public notices or minutes.

(f) +&—"Public body" means any state or local legislative or
governing body, including a board, commission, committee,
subcommittee, authority, or council, that is empowered by state
constitution, statute, charter, ordinance, resolution, or rule to
exercise governmental or proprietary authority or perform a
governmental or proprietary function; a lessee of such a body
performing an essential public purpose and function pursuant to the
lease agreement; or the board of a nonprofit corporation formed by
a city under section 4o of the home rule city act, 1909 PA 279, MCL
117.40. Public body does not include any of the following:

(i) A committee or subcommittee that is merely advisory and is
capable only of making recommendations concerning the exercise of
governmental authority.

(il) A single person.

(i) A private, nonprofit corporation.
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(3) All persons have the right to attend any meeting except as

That right may not be conditioned

otherwise provided in this act.

on a person providing their name or other information or satisfying

15
16
17

any other requirement.

(4) A person's right to attend a meeting includes the right to

record or to broadcast live without prior approval the proceedings

18
19
20

of the public body at the meeting. However, a public body may

establish reasonable rules governing recording or broadcasting to

minimize the possibility of disrupting the meeting.

21

permitted—has the right to address a

A person mastb

(3)
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address the public body, such as by limiting all public comment to
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1 hour.
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(6) A person must not be excluded from a meeting etherwise
gbtie—except for a breach of the peace aetuwally

noan  + + 1 n
OpPCI—Tco—ttt ©

committed at the meeting or for a threat of criminal violence
against a member of the public body.
(7) This act does not apply to £ke—any of the following:

(a) The following public bodies +—bkut—entywhen deliberating
they deliberate the merits of a case:

(i) +&—The Michigan compensation appellate commission
operating as described in either of the following:

(A) H—Section 274 of the worker's disability compensation act
of 1969, 1969 PA 317, MCL 418.274.

(B) H—Section 34 of the Michigan employment security act,
1936 (Ex Sess) PA 1, 421.34.

(ii) 4—The state tenure commission created in section 1 of
article VII of 1937 (Ex Sess) PA 4, MCL 38.131, when acting as a
board of review from the decision of a controlling board.

(ilil) 4e>—The employment relations commission or an arbitrator
or arbitration panel created or appointed under 1939 PA 176, MCL
423.1 to 423.30.

(iv) 48)—The Michigan public service commission created under
1939 PA 3, MCL 460.1 to 460.11.

(b) 8—TFhisaetdoeesrnet—applty—te—an—An association of
insurers created under the insurance code of 1956, 1956 PA 218, MCL
500.100 to 500.8302, or other association or facility formed under

that act as a nonprofit organization of insurer members.

(c) S)r—TFhis—aect—does—rmot—applty—teo—a—A committee of a public
body that adopts a nonpolicymaking resolution of tribute or

memorial, if the resolution is not adopted at a meeting.
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(d)

trust fund board of trustees or a county or district committee

3

MCL 35.602 to 35.610, when

PA 9,

(1st Ex Sess)

created under 1946

the board of trustees or county or district committee is
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by rules promulgated

trustees or county or district committee,
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1969 PA 306,

under the administrative procedures act of 1969,

24.201 to 24.328,
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determines requires immediate action.

of trustees or county or district committee shall reconsider an

emergent need decision at its next meeting.
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a—public body shall always—eposted

at—post its public notices in its principal office, online,
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(c) A public body that is part of the legislative branch of

state government shall post its public notices in the Capitol.
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(d) A public body that is part of the judicial branch of state
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(£) A state public body that does not have a principal office

shall be—poested—post its public notices in the office of the
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secretary of state.
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(g) A public notice must be accessible to the public until the

meeting that is the subject of the notice is completed or canceled.
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hold a meeting only if a person designated by the public body gives
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public notice as provided in this section.
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apply to special meetings of subcommittees of a public body or
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mapper—andmust include the following language: "This meeting is

open to all members of the public under Michigan's open meetings

aet'act."
(77 YN EE VN T PN | o1l roameant £ g e o N T 9 N o A = £ -~
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Sec. 5a. (1) A public body may hold an emergency meeting only
if both of the following apply:

(a) There is a severe and imminent threat to the health,
safety, or welfare of the public.

(b) Two thirds of the members serving on the public body
decide that delay would be detrimental to efforts to lessen or
respond to the threat.

(2) If a public body holds an emergency meeting that does not
comply with the 18-hour posted notice requirement under section 5,
it shall do both of the following:

(a) Make paper copies of the public notice for the emergency
meeting available to the public at that meeting.

(b) Before the emergency meeting, post the public notice
online.

(3) The public notice must explain the specific circumstances
that prevent the public body from complying with the 18-hour posted
notice requirement under section 5. Generalized explanations such
as "an imminent threat to the health of the public" or "a danger to
public welfare and safety" do not satisfy this specificity
requirement.

(4) Within 48 hours after any emergency meeting, the public

body shall transmit to the board of county commissioners of the

JHM 06962'22
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county in which the public body is principally located the public
notice of that emergency meeting.

(5) Compliance with the public notice requirements for
emergency meetings in this section does not create, and must not be
construed to create, a legal basis or defense for failure to comply
with other provisions of this act and does not relieve the public

body from the duty to comply with any provision of this act.

Sec 6 (1Y) TTmneem + 4 EREV I N VN E PN £ S 2 Alaz Al
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2 —Ppen—writtenreguest—aA public body ——at—+the same—time—o

IR
\&

P
rovide a co of the—a public notice ef+that meeting—to an
p Py p =i Yy

rewspaper—published—media outlet in +he—this state and—teo—any radie
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at

ot
T

tes—that submits a written

0]

request. The public body shall provide that copy free of charge and
at the same time the public notice is posted.

Sec. 7. (1) A 2/3 roll call vote of members elected or
appointed and serving is required to call a closed session, except
for the closed sessions permitted under section 84=+—8(1) (a), (b),
+g—(h),

purpose—reason or purpeses—reasons for calling the closed session

and The roll call vote and the

(c), (1) . —and—P—
shatt—must be entered into the minutes of the meeting at which the
vote is taken.

(2) ADuring the closed session, the public body's clerk or
designated secretary shall take separate set—ef-minutes that comply
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with section 9(1l). shallt be taoken by the elerk or the designated

£ e ol
- CIT r/LA.)./

retary y—at—the—elosedsessien—These minutes

shatt—must be retained by the clerk, ef—+thepubliebody—are not
available to the public, and shaelt—erntymay be disclosed only if
required by a civil action filed under section 10, 11, or 13. These
minutes may be destroyed 1 year and 1 day after approval of the
minutes of the regularmeeting at which the closed session was
approved.

(3) A majority vote of the members elected or appointed and
serving is required to leave a closed session.

Sec. 8. (1) Except as otherwise provided in subsection (2), a
public body may meet in a closed session only for the following
purpesesreasons:

(a) To consider the dismissal, suspension, or diseipltining
discipline of, or to hear complaints or charges brought against, or

to consider a periodic personnel evaluation of, a—publie eofficer;

an employee, public officer, staff member, or individual agent, if
the named indiwvidual—person requests a closed hearing—>~An
individual—session. A person requesting a closed hearing—session

may rescind the request at any time, in—which—ease—+thematter—at

S comat Ao d o £4
Lo o U T oS T X CUOUTHhoO 1 CT0 AW § L C

r—the—reseissieon—eonty—after which the
matter must be considered in open sessions.

(b) To consider the dismissal, suspension, or diseipltining
discipline of a student if the public body is part of the school
district, intermediate school district, or institution of higher

education that the student is attending. +—and—3fthe student—-or

+ 1 cfaadant nt
I [y A3

o N ¥ oya1n
aOTITIc o paoLrcoirc OT

o
| & o =y

board considering such dismissal, suspension, or discipline shall

meet in closed session unless the student or the student's parent
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or guardian requests an open session. A person requesting an open
session may rescind the request at any time, after which the matter
must be considered in closed sessions.

(c) For strategy and negotiation sessions connected with the
negotiation of a collective bargaining agreement if either
negotiating party requests a closed hearing-session.

(d) To consider £he—purehas r—tease—of-selling, purchasing,

or leasing real property. wp—teo—the—+time—Once the public body

obtains an option to purchase or lease that real property, +s
obtained-it must consider the matter in open sessions.

(e) To consult with its attorney regarding trial or settlement
strategy in connection with specific pending litigation, but only
if an open meeting—session would have a detrimental financial

effect on the litigating or settlement position of the public body.

(f) To review and——econsider—the econtents—eof—an application for
employment or appointment to a public office if the candidate

requests that the application remain confidential. However, exeept

gbdivisteny—all interviews by a
public body for employment or appointment to a public office must
be held in an open meeting—session pursuant to this act. This
subdivision does not apply to a public office described in
subdivision 3= (1) .

RN o Y S - £ ol o £+ o+ leet ol b
\\j/ L O C 1T odlT - T T =) | LS i ey [ L= - \j_L\)_L(/I.K/ 1

(g) +)—To consider material exempt from discussion or
disclosure by state or federal statute.

(h) 3)—For a compliance conference conducted under section
16231 of the public health code, 1978 PA 368, MCL 333.16231, before
a complaint is issued.

(1) +59—In the process of searching for and selecting a

JHM 06962'22
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president of an institution of higher education established under
section 4, 5, or 6 of article VIII of the state constitution of
1963, to review the specific contents of an application, to conduct
an interview with a candidate, or to discuss the specific

qualifications of a candidate, if the particular process ef

roh ey £ S A
T Rg—=T0TF T

anl an g At £
oo — s T T (e v T

A Aot 4 aat A £ e
ITTC A T C 1 1

& Trg—a—PpFr SRS gEteon—o
edgeatien—meets all of the following requirements:

(I) The search committee in the process, appointed by the
governing board, consists of at least 1 student of the institution,
1 faculty member of the institution, 1 administrator of the
institution, 1 alumnus of the institution, and 1 representative of
the general public. The search committee also may include 1 or more

members of the governing board of the institution, but thenumber

=
\> 2wy

wEte—may not include a quorum of the governing

ty—of—the—seareh—committee-None of the groups

described in this subparagraph may constitute a majority of the
search committee.

(i) After the search committee recommends the 5 final
candidates, the governing board dees—may not take a vote on a final

selection for the president until at least 30 days after £he5

Hh

EERZNE N B ] h oz 2N n e
T CaiiGT o o

olsg
Tt =3 T

THely—identified—Pby—the search

committee publicly identifies those candidates.

(ili) The deliberations and vote of the governing board ef—the

AstiEwtien—on selecting the president must take place in am—open

s
pu

session. ef—+the—-governing board-
(j) Ha—For a school board to consider security planning to

address existing threats or prevent potential threats to the safety

JHM 06962'22
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of the students amd—or staff. As used in this subdivision, "school
board" means any of the following:

(i) That term as defined in section 3 of the revised school
code, 1976 PA 451, MCL 380.3.

(i) An intermediate school board as that term is defined in
section 4 of the revised school code, 1976 PA 451, MCL 380.4.

(il) A board of directors of a public school academy as
described in section 502 of the revised school code, 1976 PA 451,
MCL 380.502.

(iv) The local governing board of a public community or junior
college as described in section 7 of article VIII of the state
constitution of 1963.

(k) tb—For a county veteran services committee to interview a

veteran or a veteran's spouse or dependent regarding that

individual's—person's application for benefits or financial

assistance and to discuss that indiwidual's—person's application,

r—financeiatl—assistaneer—if the applicant requests a
closed hearing-—session. This subdivision does not apply to a
county veteran services committee voting on whether to grant or

deny such an individuat's—application. fer benefits or finaneiat

assistanee—As used in this subdivision, "county veteran services
committee”" means a committee created by a county board of
commissioners under section 1 of 1953 PA 192, MCL 35.621, or a
soldiers' relief commission created under section 2 of 1899 PA 214,
MCL 35.22.

(2) This act does not permit the independent citizens
redistricting commission to meet in closed session for any purpese~
reason. As used in this subsection, "independent citizens

redistricting commission" means the independent citizens

JHM 06962'22
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redistricting commission for state legislative and congressional
districts created in section 6 of article IV of the state
constitution of 1963.

(3) Partisan caucuses of the state legislature may meet in
closed session for any reason.

Sec. 9. (1) Each public body shall keep minutes of each

meeting showing the date, time, place, members present, members

£ o 4 Son + +h
T (& TTT L,_Lll\j \Jt/cll |y L=

absent, amy—decisions, mad

@D

actions, roll call votes,

and the purpoese—reason or purpeses

reasons for which a closed session is held. Theminuvtes—shatl

rall a1l 7ot Ao
TOTT—CaoT=T oTtCSo

B

at

o PSR EL N ™ + 4
&) T T =3

H=

1
Ay @ g

{

(2) The public body shall make—anyecorreections—in—Ethe—correct

a meeting's minutes at £he—its next meeting. after—+the meeting—te

for

o
[ = S m o mry

ke ok ma ormaa
Wit Cri—crrC— it rtoc

The public body shall make corrected

minutes available at—eorbefore—the next—subseguent—by its meeting
after—following the correction. The corrected minutes shald—must
show both the original entry and the correction.

(3) £23Minutes are public records open to public inspection.

D
o}
d

public body shall therefore do both of the following:

(a) A publtie body shalt make Make proposed minutes
available for public inspection at its principal office and online
within 8 business days after the meeting to which the minutes
refer.

(b) Fhepubltie body shall make Make approved minutes available

for public inspection at its principal office and online within 5

JHM 06962'22
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business days after the meeting at which the minutes are approved.
by—the—publticebody-

(4) A public body may recoup reasonable printing and copying

costs when providing physical copies of minutes.

(5) +4—A public body shall not include in or with its minutes

any personally identifiable information that,

if released, would

prevent the public body from complying with section 444 of subpart

4 of part

C of the general education provisions act, 20 USC 1232g,

commonly referred to as the family educational rights and privacy

act of 1974.

Sec.

licensing board,

9a. Hr—FEverymeetingof—aA public body that is a state

state commission panel, or state rule-making board

oot o + 3 oy B NN £ o v o~ WAl - A7 cnd anco A

7 CCP Tt Mttt O partc O o oy -t T CTrosCto—SC oSS0ty
miratr ramn~pr A g mannar +h ot ST 1 Arge £ ot a0 o £ oA
mooc O T oo Co——T 1o riitC & Cciiatc oL ITOWo L oL Cit CaoptTor o OoOTttsy
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() N A Alsz v~

Tt 1y o oottt T T oI g—

{ ) N A a1 r amal e~y Whe Aot Ao £ bty v~ AaA

O OrgTrocaor O oo oTroatCa st Capao=T \C/F SEEE SA = 5 AT B S L S S Sa S A AT 3

= = 1 ma1m £
oIt Cittattt O T

shall retain an audio or audio-and-

video recording of every open session for at least 1 year from the

date of the meeting in a format that can be reproduced upon a

request under the freedom of information act, 1976 PA 442, MCL
15.231 to 15.246.

Sec. 10. (1) beeisiernrs—of—a publtic body Shall bepresumed—+teo
have—been—adoptedin——compliancewith the reguirements—of thisaet=

The attorney general,

which the public body serves,

the prosecuting attorney of the

Or any person may <commenee—o

aetien—sue in £he—a circuit court to challenge the—alidityeof—a
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decision ef—a—publiebody made in—vietatien—eof—under this act. A
court shall presume that a public body's decisions were adopted in
compliance with this act.

(2) A public body's decision made—by—a—publtiebody—may be
invalidated if £he—both of the following apply:

(a) The public body has—rneot—ecompltied—with the reguirements—of
oo o n (71 (D) ~ A () EEE-NEE NG P IR NP L 2 P o v 2 fFf o
=] C 11T <\ L7/ 7 \ Vi 7 [ yaw s 7/ 1T lllL/LJ\_LLl\j CIT A\ 8 Lo I UTT 1 [ - - [ S € R S W g

does either of the following:

(i) Makes a decision that does not comply with section 3(1) or

iil) Fails to give notice in accordance with section 5 has

(
interfered—and that failure interferes with substantial compliance

with section 3 (1) (2) . are—3+—and—th

,_and 7 [T Baw LT TT
(b) The court finds that the noncompliance or failure has

impaired the rights of the public under this act.
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1TTTT A\ Sy vy LSS i )

within the following time frames:

(a) Within 30 days after the approved minutes are made
publicly available if the decision involves approving contracts,
receiving or accepting bids, making assessments, adopting or
amending procedures for issuing bonds or other evidences of
indebtedness, or submitting a borrowing proposal to the electors.

(b) t&Within—In all other cases, within 60 days after the

approved minutes are made publicly available. te—the—publicebyv—th
=N
L

bl i s oot Ao +h e o Nresza A~ 2 A 70 o n (1)
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A court may not declare a reenactment

raoaonn
TTCTTroOUTT

Tzl 2 A g
o OOy

alarad
C— 1T

a
S CT T

b
©

o
A\

a £
OO

13
T yw)

invalid because of a deficiency in the preoecedur

initial enactment, nor may it treat the reenactment as an admission

21

contrary to the public body's interest.
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(6) If the court finds that a lawsuit filed under this section

23
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the court shall award to the prevailing party

was frivolous,

reasonable costs and attorney fees. As used in this subsection,

25
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"frivolous" and "prevailing party" mean those terms as defined in

1961 PA 236,

section 2591 of the revised judicature act of 1961,

MCL 600.2591.
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If a public body is not complying with this act,

11. (1)

Sec.

29
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prosecuting attorney of the county in which

the attorney general,
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Or @&—any person may

the public body serves,

sue to compel compliance or to enjoin further noncompliance with

this act.
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filed under subsection (1) against a local public body must be

filed in the circuit court of a county in which that public body

15
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the court of claims.

serves or, when against a state public body,

(3) A person suing under subsection (1) must not be required

to post security as a condition for obtaining injunctive relief.
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for—A lawsuit seeking mandamus relief
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(4)

against a public body under this act shall-must be commenced—filed

in the court of appeals.
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grt—If a person suing under
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subsection (1) or (4) prevails, the court shall award that person
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reasonable costs and aetwatl—attorney fees.
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(6) If the court finds that a lawsuit filed under this section

29
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24

was frivolous, the court shall award to the prevailing party
reasonable costs and attorney fees. As used in this subsection,
"frivolous" and "prevailing party" mean those terms as defined in
section 2591 of the revised judicature act of 1961, 1961 PA 236,
MCL 600.2591.

Sec. 12. (1) A publie—of

Hh

ieiat-—member of a public body who
intentionally violates this act is guilty of a misdemeanor
punishable by a fine of not more than $3+-666-66-$5,000.00.

(2) A publtie—offieial-member of a public body who is convicted

of intentionally violating a—previsienr—ef—this act for a second
time within the same term shalt—Pbe—is guilty of a misdemeanor and
shatl—may be fined not more than $2+666-66+—$10,000.00, or
imprisoned for not more than 1 year, or both.

(3) A court may not use the rule of lenity to interpret this
act.

Sec. 13. (1) A publtie—-offieial member of a public body who
intentionally violates this act shalt—may be personally liable in a
civil action for actual and exemplary damages of not more than
$500-66—$2,500.00 total, plus eeurt—reasonable costs and aetuwalt

attorney fees. fto—aperseon—or—grou

i
(2) Net—more—thant—aection—A person may bring only 1 lawsuit

under this section shaell-—bebrovght—against—apublieceoffieial—for a
single meeting. Amp—aetien—A lawsuit under this section shallt-—must
be commeneed—filed within 180 days after the date of the alleged

violation. whieh—egives—rise—to—+the ecause-ofaction=
(3) Ap—aetion for damages—A lawsuit under this section may be

joined with am—aetien—for injunctive or exemplaryreltief—-a lawsuit

under section 11.

Sec. 13a. If the governing board of an institution of higher

JHM 06962'22
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education established under section 4, 5,

or 6 of article VIII of

the state constitution of 1963 violates +hi
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i), the institution #+s

civil fine of not more

than $500,000.00. This civil fine is in addition to any other

remedy or penalty under this act. To the extent possible, an¥y

paymernt—of—the institution shall pay fines

section shatd—bepaid—from funds allocated

higher—edueation—to pay for the travel and

of the governing board.
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expenses of the members
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