House

FIDCAL

Legislative Analysis Acency

VOLUNTEER EMPLOYEE CRIMINAL HISTORY SYSTEM ACT Phone: (517) 373-8080

House Bill 4045 as introduced

http://www.house.mi.gov/hfa

Analysis available at

Sponsor: Rep. Kathy Schmaltz http://www.legislature.mi.gov

House Bill 4069 as introduced
Sponsor: Rep. Kara Hope

Committee: Judiciary
Complete to 2-15-23

SUMMARY:

House Bills 4045 and 4069 are substantively identical and would each create a new act, called
the Volunteer Employee Criminal History System Act, to do all of the following:

e Require the Department of State Police (MSP) to develop and administer the Volunteer
Employee Criminal History System program.

e Authorize certain businesses or organizations to request of MSP, and authorize MSP
to conduct, a national and state criminal history record check of individuals applying
for employment or to volunteer with the business or organization who have or may
have access to a child, elderly individual, or individual with a disability for whom the
business or organization provides care or care placement services.

e Allow those businesses or organizations to require employees or volunteers to submit
their fingerprints for a criminal history record check.

e Allow those businesses or organizations to participate in a Rap Back program.

e Allow MSP to charge a fee for conducting a criminal history record check.

VECHS program

The bills would each create the Volunteer Employee Criminal History System (VECHS)
program in the Department of State Police for the purpose of authorizing a national and state
criminal history record information check of the covered individuals of a qualified entity.

Criminal history record information would mean (as defined in 1925 PA 289) all of the
following:

Name.

Date of birth.

Personal descriptions including identifying marks, scars, amputations, and tattoos.
Aliases and prior names.

Social Security number, driver’s license number, and other identifying numbers.
Information on misdemeanor and felony arrests and convictions.

Qualified entity would mean a public or private business or organization (whether for profit
or not for profit) that provides care or care placement services or that licenses or certifies
others to provide care or care placement services.

Care or care placement services would mean the provision of care, treatment, education,
training, instruction, supervision, or recreation to a child (a nonemancipated individual less
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than 18 years old), an elderly individual (an individual at least 65 years old), or an
individual with a disability (an individual with a mental or physical impairment who
requires assistance to perform one or more tasks of daily living).

Covered individual would mean an individual who meets either of the following:

e The individual is employed by, or is a volunteer of, a qualified entity and has, seeks
to have, or may have supervised or unsupervised access to a child, an elderly
individual, or individual with a disability for whom the qualified entity provides
care or care placement services.

e The individual owns, operates, or seeks to own or operate a qualified entity.

The department would have to develop the application, approval, and compliance process and
standards necessary to operate and manage the VECHS program as well as develop the
application form and any other forms required for a qualified entity’s registration and
participation in the program.

Request for and use of information
Under the program, a qualified entity could submit a request to MSP for a covered individual’s
national and state criminal history record information. A qualified entity submitting a request
would have to register with MSP and agree to comply with state and federal law, including the
federal National Child Protection Act.

A qualified entity could require a covered individual to submit fingerprints to determine
whether the national and state criminal history information shows a conviction or pending
indictment for any crime bearing on the individual’s fitness to be responsible for the safety and
well-being of a child, elderly individual, or individual with a disability.

A qualified entity could submit a request only if the covered individual provides the entity with
their fingerprints and a signed, written statement that includes at least all of the following:

e The individual’s name, address, and date of birth as they appear on a valid
identification document as defined in the bill.

e Notice that the individual’s fingerprints may be used to conduct a national and state
criminal history record information check and that the criminal history record may be
used by the qualified entity to deny the individual’s access to a vulnerable individual
for whom the qualified entity provides care or care placement services.

e A waiver allowing the qualified entity to request, receive, and use the information as
described above.

e A disclosure stating whether the individual has ever been convicted or is the subject of
pending charges for a criminal offense and, if convicted, a description of the offense
and the result of the conviction.

e Notice of the individual’s right to obtain a copy of any background screening report,
including any national and state criminal history record information contained in it, and
the right to challenge the accuracy or completeness of information in the report and get
a prompt determination of the validity of that challenge before a final determination by
the qualified entity of the individual’s fitness. An individual could challenge
information only as provided in federal regulations. '

!'Specifically, 28 CFR 16.34: https://www.ecfr.gov/current/title-28/chapter-I/part-16/subpart-C/section-16.34
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A qualified entity would have to include a copy of the covered individual’s fingerprints and
signed statement with its request for the individual’s national and state criminal history record
information. The qualified entity also would have to maintain the completed and signed
statement in its records.

The determination of the covered individual’s fitness could be made only by the qualified
entity. MSP would not be required to make a fitness determination on behalf of a qualified
entity. The national and state criminal history information received under the act could be used
by the qualified entity only to determine the fitness of a covered individual as described above.

If federal or state law requires a qualified entity to apply screening criteria to the national and
state criminal history record information of a covered individual, including any right to contest
or request an exemption from disqualification, the qualified entity would have to apply the
screening criteria under that other law to the information received for the covered individual.

Rap Back program

A qualified entity could participate in a Rap Back program, defined by the bill as a state or
federal record of arrest and prosecution background program that enables qualified entities to
receive ongoing status notifications of any criminal history reported on covered individuals
whose fingerprints are registered in the system, thus eliminating the need for repeated
background checks on covered individuals by qualified entities.

If a qualified entity participates in a Rap Back program, it would have to notify a covered
individual subject to a national and state criminal history record information check under the
bill that the individual’s fingerprints could be retained by the MSP’s automated fingerprint
identification system (AFIS) and the Federal Bureau of Investigation (FBI) for all purposes
authorized for fingerprint submissions subject to ongoing monitoring.

Provisions concerning MSP
MSP would have to store and retain all fingerprints submitted under the bill in an automated

fingerprint identification system database that searches against latent fingerprints and would
have to forward all submitted fingerprints to the FBI to be retained in the next generation
identification system or its successor system.

MSP also would have to do both of the following:

e Provide directly to the qualified entity the state criminal history record information that
is not exempt from disclosure under 1925 PA 2892 and is not otherwise confidential
under state or federal law.

e Provide directly to the qualified entity the national and state criminal history
information as authorized by law and the covered individual’s signed and written
statement described above.

MSP could charge a fee for conducting a national and state criminal history record information
check that is not more than the actual and reasonable cost of conducting the check, plus the
amount prescribed by the FBI for the national criminal history record information in
compliance with the National Child Protection Act.

2 http://legislature.mi.gov/doc.aspx?mcl-28-242a
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MSP could, in its sole discretion, audit a qualified entity registered in the program to ensure
compliance with state and federal law, including the National Child Protection Act.

Liability

A qualified entity would not be liable for damages solely for failing to obtain the national and
state criminal history record information authorized under the bill with respect to a covered
individual. The state, a political subdivision of the state, or any agency, officer, or employee
of the state or a political subdivision would not be liable for damages for providing the national
and state criminal history record information requested under the bill.

Other provisions
The VECHS program would not create an entitlement or right to use the program.

MSP would not have to administer the program unless the legislature appropriated sufficient
funds for the program. However, without such an appropriation, MSP could administer the
program subject to any limitations it considered necessary or appropriate.

BACKGROUND:

Numerous state and federal laws allow or require a criminal history record based on a name
check of an individual or on the individual’s fingerprints for certain types of employment or
volunteer service. Currently, the federal National Child Protection Act and the Volunteers for
Children Act authorize MSP’s Criminal Justice Information Center (CJIC) to coordinate state
and national background checks of applicants for employment or as volunteers who will be
responsible for the safety and well-being of certain vulnerable populations. However, a 2017
amendment to the federal law now requires states to have specific language added to their laws
to conduct the criminal history checks. House Bills 4045 and 4069 would each bring Michigan
into compliance with the federal requirements and enable MSP to continue to provide the
background checks to various entities required by other laws to conduct checks on applicants
for employment or volunteer positions.

FISCAL IMPACT:

The bills would not have a fiscal impact on the Department of State Police or any other state
or local government units. The bills would provide MSP with the authority to continue
activities that the department already conducts and that are funded under current department
appropriations.

Legislative Analyst: Susan Stutzky
Fiscal Analyst: Marcus Coffin

m This analysis was prepared by nonpartisan House Fiscal Agency staff for use by House members in their
deliberations and does not constitute an official statement of legislative intent.
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