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House Bills 5099 to 5102 would create a state-level tax credit to foster research and
development (R&D) in Michigan. The bills are tie-barred together, which means that none of
the bills can take effect unless all are enacted.

House Bill 5099 would add a new chapter to the Michigan Strategic Fund Act to authorize the
Michigan Strategic Fund (MSF) to create and operate a research and development tax credit
for certain authorized businesses. The MSF would determine the amount and duration of the
credit in consideration of the applicable amounts and limitations established under the Income
Tax Act,' although it could not award more than $100.0 million in credits in a single calendar
year, and at least $25.0 million of that annual cap would be reserved for eligible businesses
with fewer than 250 employees (to the extent that those businesses apply for the credit).

Authorized business would mean a business that has met the requirements described
below and with which the MSF has entered into a written agreement for a research and
development tax credit.

Eligible businesses

To be eligible for the credit, a business would have to propose to increase research and
development spending in Michigan through projects with the potential for significant
technological advancements, job creation, and positive economic impact. A business with at
least 250 employees would have to propose to increase R&D spending by at least $500,000
per year above its base amount, and a business with fewer than 250 employees would have to
propose an increase of at least $100,000 per year above its base amount.

! House Bills 5100, 5101, and 5102, described below, would provide these limitations.
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Research and development spending would mean spending for qualified research
expenses (QREs), as that term is defined under federal law.? Generally, it would mean
spending for technological research, including employee wages, contract expenses, and
supply costs.

Base amount would mean the average annual amount of research and development
expenses incurred in Michigan by the eligible business during the three tax years
preceding the first tax year for which a research and development credit is claimed.
(Eligible businesses with no prior R&D spending in Michigan would have a base
amount of zero.) The base amount would remain unchanged for the duration of the tax
credit.

To determine whether a business’s R&D expenses are incurred in Michigan, the MSF would
have to consider the place where the qualified research services are performed or the qualified
research is conducted, the residence or business location of those performing the qualified
research services or conducting the qualified research, and the place where qualified research
supplies are consumed. The MSF could also consider additional factors as it deems relevant to
determining where the research occurred.

Qualified research services would mean services consisting of engaging in qualified
research or engaging in the direct supervision or direct support of qualified research
activities.

Qualified research would mean research to which the following applies:

e The research expenditures may be treated as expenses.

e [t is undertaken for the purpose of discovering information.

e [t is technological in nature.

e The application of the research is intended to be useful in the development of
a new or improved business component.

e Substantially all of the research activities constitute elements of a process of
experimentation for a new or improved function, performance, reliability, or
quality.

Qualified research would not include research after commercial production, the
adaptation or duplication of existing business components, surveys and studies,
computer software (in most circumstances), foreign research, social sciences, or
research funded by another person or entity. It also would not include research relating
to style, taste, cosmetic, or seasonal design factors.

Qualified research supplies would mean tangible property other than land,
improvements to land, or “property of a character subject to the allowance for
depreciation” that is used for qualified research.

2 For a full description of qualified research expenses, see: https://www.irs.gov/businesses/audit-techniques-guide-
credit-for-increasing-research-activities-ie-research-tax-credit-irc-ss-41-qualified-research-expenses. See also the
definition of qualified research.
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Application and written agreement

The MSF would be responsible for establishing an application process for eligible businesses
to receive the tax credit and would have to publish a detailed description of the application,
approval, compliance, and certification process for the program on its website. (The bill would
allow the MSF to request additional information beyond what is included in an application, if
necessary.)

If an eligible business proposes to invest in and maintain a sufficient level of R&D spending
and development spending in Michigan, the investment plans are economically sound, and the
investment would increase opportunities for Michigan residents and strengthen the state’s
economy, the MSF could enter into a binding written agreement with the business to authorize
the tax credit. A written agreement would have to include the following information:

e A description of the location that is the subject of the agreement.

e The conditions under which the business will be designated as an authorized business.

e The duration of the agreement and the amount of the R&D tax credit that can be
claimed each tax year for the duration of the agreement.

e The calculation of the base amount.

e The business’s acknowledgment that a violation of the agreement may result in a
revocation of the authorized business designation or the loss or reduction of the tax
credit.

e The business’s acknowledgment that a misrepresentation in the application may result
in the revocation of the authorized business designation and the eligibility to claim the
credit.

Once the agreement is executed, the business would be designated as an authorized business
and eligible for the credit. The MSF could charge authorized businesses an administrative fee
of up to 5% of the amount of the credit.

For each year an authorized business is eligible for the R&D tax credit, the MSF would have
to provide the business with a certificate that includes the following:
e A statement that the business is an authorized business.
e The amount of the tax credit awarded under the Income Tax Act and the designated tax
year.
e The business’s federal employer identification number or Michigan Treasury number.

If there is a proposed reorganization, merger, or other ownership change for an authorized
business, the MSF would have to approve the assignment or transfer of the written agreement
in order for reimbursement under the tax credit program to continue.

An eligible business could apply for a new credit after its written agreement expires, but the
base amount would have to be recalculated and a new written agreement would have to be
executed.’

The Michigan Department of Treasury would receive a copy of each written agreement and
each certificate.

3 This provision would not apply to an agreement that is terminated due to a business’s breach of the agreement.
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Reports
Authorized businesses would have to file all required returns and reports and would have to

provide any other information that is reasonably requested by the MSF or the Department of
Treasury.

The MSF would have to include the name of each authorized business that received an R&D
tax credit, the amount and duration of each R&D tax credit, and a description of the business’s
R&D investment that is the basis for the credit in its annual report.

MCL 125.2009 (amended); MCL 125.2090t et seq. (proposed)

House Bill 5100 would amend the Income Tax Act to provide an income tax credit for
businesses with at least 250 employees for certain expenditures incurred in Michigan for
projects with the potential for significant technological advancements, job creation, and
positive economic impact. The bill would add two sections to the act—one to Part 1, which
deals with the individual income tax, and one to Part 2, which addresses the corporate income
tax. The credits would be available for five years under a single agreement, beginning January
1, 2024, and would be claimed after all other tax credits under Part 1 or Part 2, as applicable.

The Michigan Strategic Fund could approve a credit against the individual or corporate income
tax for an authorized business with at least 250 employees for 10% of its research and
development expenses that exceed the base amount (as defined by House Bill 5099).

A single applicant could not receive a credit of more than $2.0 million per tax year or $10.0
million over five tax years, and an applicant could not claim a credit for more than five tax
years under the same written agreement.

The total amount of credits awarded by the MSF in a calendar year could not exceed $100.0
million, and at least $25.0 million of that cap would have to be awarded to eligible businesses
with fewer than 250 employees (to the extent that those businesses apply for the credit).*

If the MSF approves an application, it would have to provide applicants with the certificate
described in House Bill 5099, and an applicant that claims a credit would have to submit a copy
of the certificate with their annual tax return.

A qualified taxpayer who is a member of a flow-through entity could claim a credit against the
member’s tax liability based on the member’s distributive share of business income reported
from the flow-through entity or an alternative method approved by the Department of Treasury.

If the amount of the allowed credit exceeded the tax liability of an applicant for the tax year,
that portion of the credit that exceeded the tax liability would not be refunded but could be
carried forward to offset tax liability under the Income Tax Act for up to five years or until
used up, whichever occurred first.

Proposed MCL 206.277 and 206. 677

4 House Bill 5101, described below, would provide for a credit for businesses with fewer than 250 employees.
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House Bill 5101 would amend the Income Tax Act to provide an individual and corporate
income tax credit for businesses with fewer than 250 employees for certain expenditures
incurred in Michigan for projects with the potential for significant technological advancements,
job creation, and positive economic impact. The credits would be available for seven years
under a single agreement, beginning January 1, 2024, and would be claimed after all other tax
credits under Part 1 or Part 2, as applicable.

The Michigan Strategic Fund could approve a credit against the individual or corporate income
tax for an authorized business with fewer than 250 employees for 15% of its research and
development expenses that exceed the base amount.

The amount of credits that could be approved would be subject to the $100.0 million annual
cap provided for by House Bill 5099, but the MSF would have to award at least $25.0 million
to businesses with fewer than 250 employees who apply for the credit under House Bill 5101
(to the extent that those businesses apply for the credit).

A single applicant could not receive a credit of more than $250,000 per tax year or $1.0 million
over seven tax years, and an applicant could not claim a credit for more than seven tax years
under the same written agreement.

If the MSF approves an application, it would have to provide applicants with the certificate
described in House Bill 5099, and an applicant that claims a credit would have to submit a copy
of the certificate with their annual tax return.

A qualified taxpayer who is a member of a flow-through entity could claim a credit against the
member’s tax liability based on the member’s distributive share of business income reported
from the flow-through entity or an alternative method approved by the Department of Treasury.

If the amount of the allowed credit exceeded the tax liability of an applicant for the tax year,
that portion of the credit that exceeded the tax liability would be refunded.

Proposed MCL 206.277a and 206.677a

House Bill 5102 would amend the Income Tax Act to provide an additional individual and
corporate income tax credit for research and development projects that collaborate with
Michigan’s research universities. The credits would be available for eligible businesses of any
size beginning January 1, 2024, and would be claimed after all other tax credits under Part 1
or Part 2, as applicable.

The Michigan Strategic Fund could approve a credit against the individual or corporate income
tax for a business claiming an R&D tax credit that has a demonstrated plan to collaborate with
a research university for an additional 5% of its research and development expenses that exceed
the base amount. The additional credit would be subject to the $100.0 million annual cap and
the requirement that at least $25.0 million of that cap be reserved for businesses with fewer
than 250 employees.

If the additional credit is claimed by a business with at least 250 employees, it could be claimed

for up to five tax years and could not exceed $1.0 million over the five tax years under a single
written agreement. If the credit is claimed by a business with fewer than 250 employees, it
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could be claimed for up to seven years and could not exceed $1.0 over the seven tax years
under a single written agreement.

If the MSF approves an application, it would have to provide applicants with an additional
certificate that includes the following:
e A statement that the applicant is claiming a research and development tax credit under
the Income Tax Act.
e The amount of the additional credit awarded under the act and the designated tax year.
The applicant’s federal employer identification number or Michigan Treasury number.

An applicant that claims a credit would have to submit a copy of the certificate with their annual
tax return.

A qualified taxpayer who is a member of a flow-through entity could claim a credit against the
member’s tax liability based on the member’s distributive share of business income reported
from the flow-through entity or an alternative method approved by the Department of Treasury.

For businesses with at least 250 employees, if the amount of the allowed credit exceeded the
tax liability of an applicant for the tax year, that portion of the credit that exceeded the tax
liability would not be refunded but could be carried forward to offset tax liability under the
Income Tax Act for up to five years or until used up, whichever occurred first. For businesses
with fewer than 250 employees, the portion of the credit that exceeded the tax liability would
be refunded.

Proposed MCL 206.277b and 206.677b
BACKGROUND:

An R&D tax credit is available at the federal level under section 41 of the Internal Revenue
Code.’ As of June 2023, 36 states reportedly offer an R&D tax credit to offset state tax
liability.¢

Michigan previously offered a research and development tax credit under the Michigan
Business Tax (MBT) Act, but the credit was eliminated when the MBT was repealed in 2011.

BRIEF DISCUSSION:

Supporters of the bills note that Michigan is one of only 14 states, and the only state in the
Midwest, without a research and development tax credit. Because some companies will only
consider states with an R&D tax credit when deciding where to invest, Michigan’s lack of such
a credit hinders its competitiveness and its ability to attract global talent. Supporters argue that
instituting a research and development tax credit in Michigan would allow the state to be a
frontrunner in innovation, incentivize more companies to invest in the state, and attract
employees looking for high-paying jobs in these industries. Additionally, they believe that the
MSF’s oversight of the program would ensure that the credits are strategically granted to
investments that would most benefit the state.

5 See: USCODE-2021-title26-subtitleA-chap1-subchapA-partlV-subpartD-sec4 1.pdf (govinfo.gov)
¢ https://www.kbkg.com/research-tax-credits/research-development-tax-credit-state-benefits.
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While opponents of the bills generally support instituting a state-level R&D tax credit, they
raise concerns that the approach proposed by House Bills 5099 to 5102 is too complicated,
narrow, and unpredictable. They argue that the credit should be in closer alignment with and
as a supplement to the federal R&D credit to make it more predictable for businesses and to
ensure flexibility for any changes that may occur at the federal level. Additionally, the program
should be automatically built into the tax code and administered through the Michigan
Department of Treasury rather than leaving it to the MSF to determine which businesses will
receive a credit, so that all businesses innovating in Michigan can receive the benefits of the
tax credit program. Further, the $100 million annual cap proposed by the bills is too low to
incentivize transformational investments.

FISCAL IMPACT:

As written, the bills would be expected to reduce state revenue by approximately $100 million
annually for tax years beginning after January 1, 2024.

Although the bills state that the Michigan Strategic Fund may not authorize more than $100
million of income tax credits in any single calendar year, it is possible that the actual revenue
impact of the credits could be more than or less than $100 million in a given year depending
on when the credits are actually claimed.

Any revenue loss would come from the general fund.

The bills would increase costs to the Michigan Strategic Fund and the Department of Treasury
by an indeterminate amount for additional administrative duties for the research and
development tax credit program under the bills’ provisions. In addition, House Bill 5102 would
require the Department of Treasury and the MSF to report specific information annually to the
legislature, the governor, and other entities on each research and development tax credit claim
that was filed and the overall effectiveness of the tax credit program.

POSITIONS:

Representatives of the following entities testified in support of the bills (10-17-23):
BAMF Health

Flint and Genesee Economic Alliance

Genemarkers

Michigan Manufacturers Association

The following entities indicated support for the bills (10-17-23):
e Michigan Economic Development Corporation

Biotechnology Innovation Organization

Metropolitan Affairs Coalition

Michigan Bankers

Southeast Michigan Council of Governments

Steelcase

Toyota

AT&T indicated support for House Bills 5100, 5101, and 5102. (10-24-23)
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Invest Detroit indicated support for House Bills 5101 and 5102. (10-24-23)
The Detroit Regional Chamber indicated a neutral position on the bills. (10-17-23)

The following entities indicated opposition to the bills:
Grand Rapids Chamber (10-17-23)

Mackinac Center for Public Policy (10-24-23)
MichBio (10-24-23)

Michigan Chamber of Commerce (10-17-23)

Legislative Analyst: Holly Kuhn
Fiscal Analysts: Ben Gielczyk
Jim Stansell
Viola Bay Wild

m This analysis was prepared by nonpartisan House Fiscal Agency staff for use by House members in their
deliberations and does not constitute an official statement of legislative intent.
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